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FAC 90-7 

F e d e r a l  A c q u i s i t i o n  C i r c u l a r  (FAC) 90-7 amends t h e  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  (FAR) a s  s p e c i f i e d  b e l o w :  

Item I-Threshold Requirements (FAR Case 90-51)  

The amendments t o  2 . 2 0 1  a n d  3 .404  r e v i s e  t h e  p r e s c r i p t i o n  f o r  
c l a u s e s  52 .202-1  a n d  52.203-5,  raise t h e  t h r e s h o l d ,  a n d  make o t h e r  
e d i t o r i a l  c h a n g e s .  

Replacement pages : 2-1,  2-2,  3-19,  3 -20 ,  52-5  and 52-6 .  

Item 11-Small Purchase Limitation (FAR Case 9 1 - 1 9 )  

FAR 5 . 1 0 1  (a )  a n d  5 . 2 0 5  (dl (1) are amended t o  e l i m i n a t e  t h e  
r e q u i r e m e n t  t o  s y n o p s i z e  c o n t r a c t  a c t i o n s  b e t w e e n  $10 ,000  a n d  
$25 ,000 ;  13 .104  (g)  i s  r e v i s e d  t o  refer  t o  5 . 1 0 1  ( a )  ( 2 )  f o r  p u b l i c  
d i s p l a y  r e q u i r e m e n t s ;  1 9 . 7 0 2  a n d  1 9 . 7 0 8  are amended t o  r e f e r  t o  
t h e  s m a l l  p u r c h a s e  l i m i t a t i o n  i n s t e a d  o f  $ 1 0 , 0 0 0 .  The c l a u s e  a t  
52.219-8 i s  n o  l o n g e r  a p p l i c a b l e  f o r  s m a l l  p u r c h a s e s .  

Replacement pages: 5-1 through 5-4,  13-1, 1 3 - 2 ,  1 9 - 3 3 ,  
1 9 - 3 4 ,  19-37! 1 9 - 3 8 ,  52-315 ,  and 5 2 - 3 1 6 .  

Item 111-Prescription for Delivery Clauses (FAR Case 
9 0 - 3 8 )  

The p r e s c r i p t i o n  f o r  t h e  d e l i v e r y  c l a u s e s ,  52 .212-1,  T i m e  o f  
D e l i v e r y ,  a n d  52.212-2,  D e s i r e d  a n d  R e q u i r e d  T i m e  o f  D e l i v e r y ,  a re  
r e v i s e d  t o  p e r m i t  t h e i r  u s e  i n  a l l  c o n t r a c t  t y p e s ,  e x c e p t  f o r  
c o n s t r u c t i o n  a n d  a r c h i t e c t - e n g i n e e r i n g  c o n t r a c t s .  

Replacement pages: 1 2 - 1 ,  1 2 - 2 ,  5 2 - 2 5  through 5 2 - 2 6 . 2 ,  5 2 -  
3 0 7 ,  and 5 2 - 3 0 8 .  

Item IV-Award Without Discussions (FAR Case 9 1 - 2 9 )  

S e c t i o n s  14.201-9 (e )  ( 3 ) ,  15 .406-5 (c )  , a n d  1 5 . 6 0 5  ( e )  h a v e  b e e n  
amended t o  r e q u i r e  t h a t  s o l i c i t a t i o n s  i n c l u d e  a l l  e v a l u a t i o n  
f a c t o r s  a n d  a n y  s i g n i f i c a n t  s u b f a c t o r s  ( i n c l u d i n g  n o n - c o s t  a n d  
n o n - p r i c e - r e l a t e d  f a c t o r s ) ;  1 4 . 5 0 3 - 1 ( a ) ( 4 )  has b e e n  amended t o  
r e q u i r e  t h a t  r e q u e s t s  f o r  t e c h n i c a l  p r o p o s a l s  i n c l u d e  a l l  
e v a l u a t i o n  f a c t o r s  a n d  a n y  s i g n i f i c a n t  s u b f a c t o r s ;  1 5 . 6 1 0 ( a )  h a s  
b e e n  r e v i s e d  t o  i n d i c a t e  t h a t ,  f o r  DOD, NASA, a n d  t h e  C o a s t  Guard,  
d i s c u s s i o n s  are n o t  r e q u i r e d  f o r  a n  a c q u i s i t i o n  p r o v i d e d  t h e  
i n t e n t  t o  award  w i t h o u t  d i s c u s s i o n  i s  s t a t e d  i n  t h e  s o l i c i t a t i o n ;  
1 5 . 6 1 2 ( ~ ) ( 4 )  h a s  b e e n  r e v i s e d  t o  r e q u i r e  t h a t  s o u r c e  s e l e c t i o n  
p l a n s  i n c l u d e  a n y  s i g n i f i c a n t  s u b f a c t o r s  t h a t  w i l l  be e v a l u a t e d ;  



52.215-16 h a s  b e e n  r e v i s e d  t o  a d d  two a l t e r n a t e  p a r a g r a p h s  f o r  u s e  
b y  DOD, NASA, a n d  t h e  Coas t  Guard;  t h e  p r e s c r i p t i o n  a t  
15 .  407 ( d )  ( 4 )  h a s  been  r e v i s e d  t o  r e f l e c t  t h e  a l t e r n a t e s .  

Replacement pages:  14-5 ,  14 -6 ,  14-19  through 14-21 ,  1 5 - 5  
through 1 5 - 8 . 1 ,  15-13 through 15-18, 52 -45  through 52-48,  
52-311 ,  52-312 ,  and 5 2 - 3 1 2 . 1 .  

I t e m  V-Commercial P r i c i n g  C e r t i f i c a t e  (FAR C a s e  91-25)  

S e c t i o n s  15.813-1,  15.813-2,  15.813-3,  15.813-6,  and  52.215-  
32 are amended t o  e l i m i n a t e  t h e  r e q u i r e m e n t s  f o r  a p p l i c a t i o n  o f  
commerc ia l  p r i c i n g  c e r t i f i c a t i o n  p o l i c i e s  t o  c o n t r a c t s  awarded  by  
DOD, NASA, a n d  t h e  C o a s t  Guard.  

Replacement pages:  15 -35  through 15-41 ,  and 52-49 through 
5 2 - 5 4 . 1 .  

I tem VI-Set-Asides f o r  Labor Surp lus  Area Concerns 
(FAR C a s e  90-19)  

FAR 20.201-2 i s  r e v i s e d  t o  r e s t r u c t u r e  t h e  p a r a g r a p h  a n d  t o  
remove t h e  r e f e r e n c e  t o  m a t e r i a l  t h a t  h a s  been  d e l e t e d  f rom t h e  
De fense  A c q u i s i t i o n  R e g u l a t i o n  Supplement .  

Replacement pages:  2 0 - 1  and 20-2 

I t e m  VII -Nonavai lab i l i ty  Except ion t o  t h e  Buy American 
Act (FAR Case 91-23)  

FAR 2 5 . 1 0 2 ( b )  i s  r e v i s e d  t o  a l l o w  c o n t r a c t i n g  o f f i c e r s  t o  
make d e t e r m i n a t i o n s  i n  c e r t a i n  c i r c u m s t a n c e s  when d o m e s t i c  
materials  a n d  s u p p l i e s  a r e  n o t  a v a i l a b l e .  

Replacement pages:  25 -1  through 25-8.  

I t e m  VIII-Indian-Owned Economic E n t e r p r i s e s  (FAR Case 
9 1 - 2 8 )  

FAR S u b p a r t  26 .1 ,  I n d i a n  I n c e n t i v e  Program, a n d  t h e  c l a u s e  a t  
52.226-1 are added  t o  a l l o w  c o n t r a c t o r s  t o  r e c o v e r  c e r t a i n  c o s t s  
o f  s u b c o n t r a c t i n g  w i t h  I n d i a n  o r g a n i z a t i o n s  and  Indian-owned 
economic e n t e r p r i s e s .  

Replacement pages:  S t r u c t u r e  of t h e  FAR t o  t h e  Subpart  
Level, pages 3 and 4 ,  Table of  Contents,  P a r t  26 ,  26-1,  
52-119  through 5 2 - 1 2 2 . 1 ,  52-321 ,  and 52 -322 .  



Item IX-Postretirement Benefits--Transition Costs 
(FAR Case 91-42) 

A new paragraph (v)  i s  added t o  FAR 3l.205-6( j )  (3)  t o  provide 
a  r u l e  on t h e  a l lowab i l i ty  of increased pension cos t s  which might 
r e s u l t  from a t r a n s f e r  of a s s e t s  from a defined benef i t  pension 
fund t o  a  postretirement benef i t  (PRB) fund. Without an advance 
agreement, any such increase i n  pension cos t s  would be 
unallowable. Such t r a n s f e r s  a re  current ly  unl ikely,  but could 
subsequently receive a  more favorable t a x  s t a t u s .  The Government 
would want t o  have t h e  same equi table  share i n  t h e  PRB fund a s  i n  
t h e  pension fund from which the  a s s e t s  were withdrawn. The 
cont rac t ing  o f f i c e r  i s  allowed broad au thor i ty  t o  reach an 
agreement t o  achieve t h a t  cont inui ty of the  Government's equi table  
share.  However, i f  a  contractor  makes a  t r a n s f e r  without reaching 
an agreement beforehand with the  Government, t h e  de fau l t  procedure 
i s  t o  t r e a t  the  t r a n s f e r  a s  a  termination ( p a r t i a l )  of the  defined 
benef i t  pension plan.  Such a  termination would requi re  a  cash 
refund t o  t h e  Government o r  a  c r e d i t  against  Government payments 
due t o  t h e  cont rac tor .  

The phrase "of t h e  gross amount withdrawn" i s  added t o  the  
end of t h e  f i r s t  sentence i n  FAR 31.205-6(j) ( 4 )  t o  c l a r i f y  t h a t  
t h e  Government's equi table  share i s  of the  a s s e t s  taken from the  
fund before any taxes o r  other  cos t s  a r e  considered, s ince  those 
cos t s  would not have been incurred but f o r  the  withdrawal. 

A new paragraph ( 4 )  i s  added t o  FAR 31.205-6 (0) and the  
ur rent  ( 4 )  i s  redesignated as  ( 5 ) .  The new paragraph places a  
i m i t  on t h e  allowable amount of PRB t r a n s i t i o n  cos t s  which may be 

recognized o r  amortized i n  a  f i s c a l  per iod.  The l i m i t  i s  based on 
the  amortization method described i n  t h e  Financial  Accounting 
Standards Board Statement No. 106. 

Replacement pages: 31-17 through 31-22.1. 

Item X-Travel Costs (FAR Case 90-26) 

FAR 31.205-46 i s  amended t o  c l a r i f y  t h a t  appropriate  downward 
adjustments from the  Government's maximum per  diem r a t e s  would 
normally be required on p a r t i a l  t r a v e l  days, o r  on days when no 
lodging cos t s  have been incurred, before such charges can be 
considered reasonable. However, contractors  a re  not required t o  
ca lcu la te  these adjustments i n  accordance with Government t r a v e l  
regulat ions and may, instead,  u t i l i z e  t h e i r  own t r a v e l  pol icy 
procedures, so long a s  the  r e s u l t  cons t i tu te s  a  reasonable charge. 

Replacement pages: 31-37 through 31-42. 



Item XI-Screening of Contractor Inventory (FAR Case 
9 1 - 2 1 )  

The F e d e z a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) i s  r e v i s e d  t o  u p d a t e  
s e c t i o n s  45.606-5,  45.608-1, 45.608-2, 45.608-5, a n d  45.608-8 o f  
S u b p a r t  4 5 . 6 ,  R e p o r t i n g ,  R e d i s t r i b u t i o n ,  a n d  D i s p o s a l  o f  
C o n t r a c t o r  I n v e n t o r y ,  t o  c o n f o r m  w i t h  c h a n g e s  i n  t h e  F e d e r a l  
P r o p e r t y  Management R e g u l a t i o n s  (FPMR) a n d  t h e  F e d e r a l  I n f o r m a t i o n  
R e s o u r c e s  Management R e g u l a t i o n  (FIRMR) . 
Replacement pages: 45-23  through 45-29 .  

Item XII-Extraordinary Contractual Actions (FAR Case 
9 1 - 2 2 )  

T h i s  f i n a l  r u l e  amends t h e  FAR b y  d e l e t i n g  t h e  c o v e r a g e  i n  
50 .103 ,  D e v i a t i o n s ,  a n d  p l a c i n g  t h e  s e c t i o n  i n  " r e s e r v e "  s t a t u s .  
B o t h  C o u n c i l s  h a v e  d e t e r m i n e d  t h a t  t h e  c o v e r a g e  i n  S u b p a r t  
1 . 4 ,  D e v i a t i o n s  t o  t h e  FAR, p r o v i d e s  a d e q u a t e  p o l i c i e s  a n d  
p r o c e d u r e s  f o r  a u t h o r i z i n g  d e v i a t i o n s  f rom t h e  FAR. 

Replacement pages: Table of Contents, Part 5 0 ,  5 C - 1  and 
5 0 - 2 .  

Item XIII-Contract Security Classification Specification 
(FAR Case 91-33)  

S e c t i o n  5 3 . 3 0 3  i s  amended b y  r e p l a c i n g  t h e  J a n u a r y  1978 
e d i t i o n  o f  DD Form 254 w i t h  t h e  December 1990 e d i t i o n .  

Replacement pages: 5 3 - 2 1 1  and 5 3 - 2 1 2 .  

Item XIV-Technical Amendments 

T e c h n i c a l  amendments h a v e  b e e n  made t o  FAR s e c t i o n s  2 . 1 0 1 ,  
4 .602  (b) , 5 . 2 0 2  (a)  ( 4 ) ,  7 . 3 0 6 ,  8 . 4 0 4  ( b )  , 8 . 7 0 3 ,  1 2 . 3 0 0 ,  1 2 . 3 0 2  
a n d  1 2 . 3 0 3 ,  30.201-4 ( c )  ( I ) ,  31.205-38 ( f ) ,  43 . I 0 4  ( b ) ,  52 .202-1,  
52.219-15,  52.225-13 ( c )  , 52.232-1,  52.236-21,  52 .236-21 ( d )  , 
52.246-2 (i) ( 2 ) ,  a n d  5 2 . 3 0 1  ( c l a u s e  e n t r y  52.219-14)  t o  u p d a t e  
i n f o r m a t i o n ,  t o  c o r r e c t  g r a m m a t i c a l  e r r o r s ,  a n d  t o  c o r r e c t  
i n a c c u r a c i e s .  P a r t  I11 o f  Appendix  A t o  P a r t  30 h a s  b e e n  moved 
f r o m  t h e  e n d  o f  P a r t  30 t o  t h e  e n d  o f  Appendix  A, a n d  t h e  p a r t  
h e a d i n g  a t  t h e  t o p  o f  p a g e  31-29 o f  t h e  l o o s e l e a f  h a s  b e e n  
c o r r e c t e d .  



2 . 1 0 1  [Technical amendment] 

1. S e c t i o n  2 . 1 0 1  i s  amended by  removing i n  t h e  d e f i n i t i o n  o f  
"Head o f  t h e  agency"  t h e  words "and,  for t h e  Depar tment  o f  
Defense ,  t h e  Under S e c r e t a r y  a n d  any  A s s i s t a n t  S e c r e t a r y  o f  t h e  
Depa r tmen t s  o f  t h e  Army, Navy, a n d  A i r  F o r c e  a n d  t h e  D i r e c t o r  a n d  
Deputy D i r e c t o r  o f  De fense  a g e n c i e s " .  

Replacement pages: 2-1  and 2-2.  

2 .  S e c t i o n  4 .602  i s  amended by  r e v i s i n g  t h e  s e c o n d  s e n t e n c e  
o f  p a r a g r a p h  ( b )  t o  r e a d  as f o l l o w s :  

4 . 6 0 2  Federal Procurement Data System. 

( b )  ***  T h i s  manual ( a v a i l a b l e  a t  no  c h a r g e  f rom t h e  G e n e r a l  
S e r v i c e s  A d m i n i s t r a t i o n ,  F e d e r a l  Procurement  Data C e n t e r ,  7 t h  & D 
S t r e e t s ,  SW, Room 5652, Washington,  DC 20407, t e l e p h o n e  (202)  401- 
1529,  FTS 441-1529, FAX (202)  401-1546) p r o v i d e s  t h e  n e c e s s a r y  
i n s t r u c t i o n  t o  t h e  d a t a  c o l l e c t i o n  p o i n t  i n  e a c h  agency  as t o  what 
d a t a  are r e q u i r e d  a n d  how o f t e n  t o  p r o v i d e  t h e  d a t a .  

Replacement pages: 4-3 and 4-4.  

5 . 2 0 2  [Technical amendment ] 

3 .  S e c t i o n  5 .202  i s  amended i n  p a r a g r a p h  ( a ) ( 4 )  by  removing 
t h e  r e f e r e n c e  "5 .205  ( e )  " a n d  i n s e r t i n g  i n  i t s  p l a c e  "5 .205  ( f )  " .  
Replacement pages: 5-1 and 5-2.  

7 . 3 0 6  [Technical amendment] 

4 .  S e c t i o n  7 .306  i s  amended i n  t h e  i n t r o d u c t o r y  t e x t  b y  
a d d i n g  a n  "s" t o  t h e  end  o f  t h e  word " d i f f e r " .  

Replacement pages: 7-7 and 7-8 .  

8 . 4 0 4  [Technical amendment] 

5 .  S e c t i o n  8 .404 i s  amended i n  p a r a g r a p h  (b )  by  removing t h e  
acronym "FIRMR" a n d  r e p l a c i n g  it w i t h  "FPMR". 

Replacement pages: 8-9 and 8-10.  



2 . 1 0 1  [Technical amendment] 

1. S e c t i o n  2 . 1 0 1  i s  amended by  removing i n  t h e  d e f i n i t i o n  o f  
"Head o f  t h e  agency"  t h e  words "and,  for t h e  Depar tment  o f  
Defense ,  t h e  Under S e c r e t a r y  a n d  any  A s s i s t a n t  S e c r e t a r y  o f  t h e  
Depa r tmen t s  o f  t h e  Army, Navy, a n d  A i r  F o r c e  a n d  t h e  D i r e c t o r  a n d  
Deputy D i r e c t o r  o f  De fense  a g e n c i e s " .  

Replacement pages: 2-1  and 2-2.  

2 .  S e c t i o n  4 .602  i s  amended by  r e v i s i n g  t h e  s e c o n d  s e n t e n c e  
o f  p a r a g r a p h  ( b )  t o  r e a d  as f o l l o w s :  

4 . 6 0 2  Federal Procurement Data System. 

( b )  ***  T h i s  manual ( a v a i l a b l e  a t  no  c h a r g e  f rom t h e  G e n e r a l  
S e r v i c e s  A d m i n i s t r a t i o n ,  F e d e r a l  Procurement  Data C e n t e r ,  7 t h  & D 
S t r e e t s ,  SW, Room 5652, Washington,  DC 20407, t e l e p h o n e  (202)  401- 
1529,  FTS 441-1529, FAX (202)  401-1546) p r o v i d e s  t h e  n e c e s s a r y  
i n s t r u c t i o n  t o  t h e  d a t a  c o l l e c t i o n  p o i n t  i n  e a c h  agency  as t o  what 
d a t a  are r e q u i r e d  a n d  how o f t e n  t o  p r o v i d e  t h e  d a t a .  

Replacement pages: 4-3 and 4-4.  

5 . 2 0 2  [Technical amendment ] 

3 .  S e c t i o n  5 .202  i s  amended i n  p a r a g r a p h  ( a ) ( 4 )  by  removing 
t h e  r e f e r e n c e  "5 .205  ( e )  " a n d  i n s e r t i n g  i n  i t s  p l a c e  "5 .205  ( f )  " .  
Replacement pages: 5-1 and 5-2.  

7 . 3 0 6  [Technical amendment] 

4 .  S e c t i o n  7 .306  i s  amended i n  t h e  i n t r o d u c t o r y  t e x t  b y  
a d d i n g  a n  "s" t o  t h e  end  o f  t h e  word " d i f f e r " .  

Replacement pages: 7-7 and 7-8 .  

8 . 4 0 4  [Technical amendment] 

5 .  S e c t i o n  8 .404 i s  amended i n  p a r a g r a p h  (b )  by  removing t h e  
acronym "FIRMR" a n d  r e p l a c i n g  it w i t h  "FPMR". 

Replacement pages: 8-9 and 8-10.  



Replacement pages: Cover page of Appendix A to Part 30, 
111-1, and 111-2. 

Part 31, Page 31-29 [Technical correction] 

1 0 .  The p a r t  heading a t  t h e  t o p  of page 31-29 of  t h e  
l o o s e l e a f  h a s  been c o r r e c t e d  t o  r e a d  "Cont rac tw Cost P r i n c i p l e s  
and Procedures .  

Replacement pages: 31-29 and 31-30. 

31.205-38 [Technical correction] 

11. S e c t i o n  31.205-38 i s  amended by r e d e s i g n a t i n g  paragraph 
(g )  a s  pa ragraph  ( f )  . 
Replacement pages: 31-33 and 31-34. 

43.104 [Technical amendment] 

12 .  S e c t i o n  43.104 i s  amended i n  paragraph (b)  by removing 
t h e  r e f e r e n c e  "43.106" and i n s e r t i n g  i n  i t s  p l a c e  "43.107". 

Replacement pages: 43-1 and 43-2. 

52.202-1 [Technical amendment] 

1 3 .  S e c t i o n  52.202-1 i s  amended i n  pa ragraph  ( a )  by removing 
t h e  words "and, i n  t h e  Department of Defense, t h e  Under S e c r e t a r y  
and any A s s i s t a n t  S e c r e t a r y  of  t h e  Departments of  t h e  Army, Navy, 
and A i r  Force  and t h e  D i r e c t o r  and Deputy D i r e c t o r  o f  Defense 
a g e n c i e s " .  

Replacement pages: 52-5 and 52-6. 

52.219-15 [Technical amendment] 

1 4 .  S e c t i o n  52.219-15 i s  amended i n  t h e  c l a u s e  t i t l e  by 
removing t h e  words . I 1 ( J U N  1989)11 and i n s e r t i n g  i n  t h e i r  p l a c e  " (APR 
1991)" ;  and i n  paragraph ( a )  ( 3 ) ,  i n  t h e  d e f i n i t i o n  of  " P u b l i c  o r  
p r i v a t e  o r g a n i z a t i o n  f o r  t h e  handicapped", by adding t h e  word 
"which" b e f o r e  t h e  word "employs". 

Replacement pages: 52-83 and 52-84. 



52.225-13 [Technical amendment] 

1 5 .  S e c t i o n  52.225-13 i s  amended i n  p a r a g r a p h  ( c )  b y  
removing  t h e  comma a f t e r  t h e  word " P e r s o n s " .  

Replacement pages: 52-119 and 52-120. 

52.232-1 [Technical amendment] 

1 6 .  S e c t i o n  52.232-1 i s  amended i n  t h e  i n t r o d u c t o r y  t e x t  by  
a d d i n g  t h e  word " s u p p l y "  a f t e r  t h e  f i rs t  u s e  o f  t h e  t e r m  " f i x e d -  
p r i c e " .  

Replacement pages: 52-159 and 52-160. 

52.236-21 [Technical amendment] 

1 7 .  S e c t i o n  52.236-21 i s  amended i n  t h e  i n t r o d u c t o r y  t e x t  b y  
removing  t h e  r e f e r e n c e  "36 .520"  a n d  i n s e r t i n g  i n  i t s  p l a c e  
"36.521";  a n d  i n  p a r a g r a p h  ( d )  o f  t h e  c l a u s e  b y  a d d i n g  t h e  word 
llorll a f t e r  t h e  f i r s t  u s e  o f  t h e  word " s u b c o n t r a c t o r , " .  

Replacement pages: 52-197 and 52-198. 

52.246-2 [Technical amendment] 

1 8 .  S e c t i o n  52.246-2 i s  amended i n  t h e  f i r s t  s e n t e n c e  o f  
p a r a g r a p h  (i) ( 2 )  o f  t h e  c l a u s e  b y  a d d i n g  " I s "  t o  t h e  f i r s t  u s e  o f  
t h e  word "Government".  

Replacement pages: 52-237 and 52-238. 

52.301 [Technical amendment] 

1 9 .  S e c t i o n  5 2 . 3 0 1  i s  amended i n  t h e  f i r s t  column o f  t h e  
T a b l e  a t  e n t r y  52.219-14 b y  removing  t h e  r e f e r e n c e  1 1 1 9 . 8 1 1 ( e ) 1 1  a n d  
i n s e r t i n g  i n  i t s  p l a c e  "19.811-3 (e)  " .  

Replacement pages: 52-317 and 52-318. 
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Replacement pages: 52-197 and 52-198. 

52.246-2 [Technical amendment] 

1 8 .  S e c t i o n  52.246-2 i s  amended i n  t h e  f i r s t  s e n t e n c e  o f  
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PART 2 

DEFINITIONS OF WORDS AND TERMS 

2.000 Scope of part. 
This part defines words and terns commonly used in 

this regulation. Other terms are defined in the part or sub- 
part with which they are particularly associated (see the 
Index for locations). 

SUBPART 2.1-DEFINITIONS 

2.101 Definitions. 
As used throughout this regulation, the following words 

and terms are used as defined in this subpart unless (a) the 
context in which they are used clearly requires a different 
meaning or (b) a different definition is prescribed for a par- 
ticular part or portion of a part. 

"Acquisition" means the acquiring by contract with 
appropriated funds of supplies or services (including con- 
struction) by and for the use of the Federal Government 
through purchase or lease, whether the supplies or services 
are already in existence or must be created, developed, 
demonstrated, and evaluated. Acquisition begins at the 
point when agency needs are established and includes the 
description of requirements to satisfy agency needs, solici- 
tation and selection of sources, award of contracts, contract 
financing, contract performance, contract administration, 
and those technical and management functions directly 
related to the process of fulfilling agency needs by con- 
tract 

"Affiiiates" means associated business concerns or indi- 
viduals if, directly or indirectly, (a) either one controls or 
can control the other or (b) a third party controls or can 
control both. 

"Agency head" (see "head of the agency"). 
"Contract" means a mutually binding legal relationship 

obligating the seller to furnish the supplies or services 
(including construction) and the buyer to pay for them. It 
includes all types of commitments that obligate the 
Government to an expenditure of appropriated funds and 
that, except as otherwise authorized, are in writing. In addi- 
tion to bilateral instruments, contracts include (but are not 
limited to) awards and notices of awards; job orders or task 
letters issued under basic ordering agreements; letter con- 
tracts; orders, such as purchase orders, under which the 
contract becomes effective by written acceptance or perfor- 
mance: and bilateral contract modifications. Contracts do 

not include grants and cooperative agreements covered by 
31 U.S.C. 6301, et seq. For discussion of various types of 
contracts, see Part 16. 

"Contract administration office" means an office that 
performs (a) assigned postaward functions related to the 
administration of conmcts and (b) assigned preaward func- 
tions. 

"Contracting" means purchasing, renting, leasing, or 
otherwise obtaining supplies or services from nonfederal 
sources. Contracting includes description (but not determi- 
nation) of supplies and services required, selection and 
solicitation of sources, preparation and award of contracts, 
and all phases of contract administration. It does not 
include making grants or cooperative agreements. 

"Contracting activity" means an element of an agency 
designated by the agency head and delegated broad author- 
ity regarding acquisition functions. 

"Contracting office" means an office that awards or exe- 
cutes a contract for supplies or services and performs 
postaward functions not assigned to a contract adrninistra- 
tion office. 

"Contracting officer" means a person with the authority 
to enter into, administer, and/or terminate contracts and 
make related determinations and findings. The term 
includes certain authorized representatives of the contract- 
ing officer acting within the limits of their authority as del- 
egated by the contracting officer. "Administrative contract- 
ing officer (ACO)" refers to a contracting officer who is 
administering contracts. "Termination contracting officer 
(TCO)" refers to a contracting officer who is settling terrni- 
nated contracts. A single contracting officer may be 
responsible for duties in any or all of these areas. 
Reference in this regulation to administrative contracting 
officer or termination contracting officer does not (a) 
require that a duty be performed at a particular office or 
activity or (b) restrict in any way a contracting officer in 
the performance of any duty properly assigned. 

"Executive agency" means an executive department, a 
military department, or any independent establishment 
within the meaning of 5 U.S.C. 101, 102, and 104(1), 
respectively, and any wholly owned Government corpora- 
tion within the meaning of 31 U.S.C. 9101. 

"Facsimile" means electronic equipment that communi- 
cates and reproduces both printed and handwritten materi- 
al. If used in conjunction with a reference to a document; 
e.g., facsimile bid, the terms refers to a document (in the 
example given, a bid) that has been transmitted to and 
received by the Government via facsimile. 
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"Federal agency" means any executive agency or any 
independent establishment in the legislative or judicial 
branch of the Government (except the Senate, the House of 
Representatives, the Architect of the Capitol, and any 
activities under the Architect's direction). 

"Head of the agency" (also called "agency head") 
means the Secretary, Attorney General, Administrator, 
Governor, Chairperson, or other chief official of an execu- 
tive agency, unless otherwise indicated, including any 
deputy or assistant chief official of an executive agency; 

1 and the term "authorized representative7' means any person, 
persons, or board (other than the contracting officer) autho- 
rized to act for the head of the agency or Secretary. 

"Head of the contracting activity" includes the official 
who has overall responsibility for managing the contract- 
ing activity. 

"May" denotes the permissive. However, the words "no 
person may . . ." mean that no person is required, autho- 
rized, or permitted to do the act described. 

"National defense" means any activity related to pro- 
grams for military or atomic energy production or con- 
struction, military assistance to any foreign nation, stock- 
piling, or space. 

"Offer" means a response to a solicitation that, if accept- 
ed, would bind the offeror to perform the resultant contract. 
Responses to invitations for bids (sealed bidding) are offers 
called "bidsn or "sealed bids;" responses to requests for 
proposals (negotiation) are offers called "proposals;" 
responses to requests for quotations (negotiation) are not 
offers and are called "quotes." For unsolicited proposals, 
see Subpart 15.5. 

"Possessions" includes the Virgin Islands, Johnston 
Island, American Samoa, Guam, Wake Island, Midway 

Island, and the guano islands, but does not include Puerto 
Rico, leased bases, or trust territories. 

"Senior procurement executiven means the individual 
appointed pursuant to section 16(3) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 414(3)) who is respon- 
sible for management direction of the acquisition system of 
the executive agency, including implementation of the 
unique acquisition policies, regulations, and standards of 
the executive agency. 

"Shall" denotes the imperative. 
"Supplies" means all property except land or interest in 

land. It includes (but is not limited to) public works, build- 
ings, and facilities; ships, floating equipment, and vessels 
of every character, type, and description, together with 
parts and accessories; aircraft and aircraft parts, acces- 
sories, and equipment; machine tools; and the alteration or 
installation of any of the foregoing. 

"United States," when used in a geographic sense, 
means the 50 States and the District of Columbia. 

SUBPART 2.2-DEFINITIONS CLAUSE 

2.201 Contract clause. 
The contracting officer shall insert the clause at 52.202- 

1, Definitions, in solicitations and contracts except when 
the contract is not expected to exceed the small purchase 
limitation in Part 13. If the contract is for personal ser- 
vices, construction, architect-engineer services, or disman- 
tling, demolition, or removal of improvements, the con- 
tracting officer shall use the clause with its Alternate I. 
Additional definitions may be included, provided they are 
consistent with the clause and the Federal Acquisition 
Regulation. 
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(9) Assertions by the employees, former employees, 
or competitors of offerors, that an agreement to restrain 
trade exists. 
(d) Identical bids shall be reported under this section if 

the agency has some reason to believe that the bids resulted 
from collusion. 

(e) For offers from foreign contractors for contracts to 
be performed outside the United States, contracting officers 
may refer suspected collusive offers to the authorities of 
the foreign government concerned for appropriate action. 

(f) Agency reports shall be addressed to the Attorney 
General, U.S. Department of Justice, Washington, DC 
20530, Attention: Assistant Attorney General, Antitrust 
Division, and shall include- 

(1) A brief statement describing the suspected prac- 
tice and the reason for the suspicion; and 

(2) The name, address, and telephone number of an 
individual in the agency who can be contacted for fur- 
ther information. 
(g) Questions concerning this reporting requirement 

may be communicated by telephone directly to the Office 
of the Assistant Attorney General, Antitrust Division. 

SUBPART 3.AONTINGENT FEES 

3.400 Scope of subpart. 
This subpart prescribes policies and procedures that 

restrict contingent fee arrangements for soliciting or 
obtaining Government contracts to those permitted by 10 
U.S.C. 2306(b) and 41 U.S.C. 254(a). 

3.401 Definitions. 
"Bona fide agency," as used in this subpart, means an 

established commercial or selling agency, maintained by a 
contractor for the purpose of securing business, that neither 
exerts nor proposes to exert improper influence to solicit or 
obtain Government contracts nor holds itself out as being 
able to obtain any Government contract or contracts 
through improper influence. 

"Bona fide employee," as used in this subpart, means a 
person, employed by a contractor and subject to the contrac- 
tor's supervision and control as to time, place, and manner 
of performance, who neither exerts nor proposes to exert 
improper influence to solicit or obtain Government con- 
tracts nor holds out as being able to obtain any Government 
contract or contracts through improper influence. 

"Contingent fee," as used in this subpart, means any 
commission, percentage, brokerage, or other fee that is 
contingent upon the success that a person or concern has in 
securing a Government contract 

"Improper influence," as used in this subpart, means any 
influence that induces or tends to induce a Government 
employee or officer to give consideration or to act regard- 
ing a Government contract on any basis other than the mer- 
its of the matter. 

3.402 Statutory requirements. 
Contractors' arrangements to pay contingent fees for 

soliciting or obtaining Government contracts have long 
been considered contrary to public policy because such 
arrangements may lead to attempted or actual exercise of 
improper influence. In 10 U.S.C. 2306(b) and 41 U.S.C. 
254(a), Congress affirmed this public policy but permitted 
certain exceptions. These statutes- 

(a) Require in every negotiated contract a warranty by 
the contractor against contingent fees; 

(b) Permit, as an exception to the warranty, contingent 
fee arrangements between contractors and bona fide 
employees or bona fide agencies; and 

(c) Provide that, for breach or violation of the warranty 
by the contractor, the Government may annul the contract 
without liability or deduct from the contract price or con- 
sideration, or otherwise recover, the full amount of the con- 
tingent fee. 

3.403 Applicability. 
This subpart applies to all contracts. Statutory require- 

ments for negotiated contracts are, as a matter of policy, 
extended to sealed bid contracts. 

3.404 Solicitation provision and contract clause. 
(a) Prospective contractors are generally required to dis- 

close contingent fee arrangements, other than those with 
full-time bona fide employees working solely for the 
prospective contractor, in order to permit the Government 
to evaluate the arrangements before award. 

(b) The contracting officer shall insert the provision at 
52.203-4, Contingent Fee Representation and Agreement, 
in solicitations, except when- 

(1) The contract amount is not expected to exceed the 
limitation prescribed in 13.000; 

(2) The solicitation is for personal services to be paid 
for on a lime basis; 

(3) The solicitation is for utility services, at rates reg- 
ulated by Federal, State, or other regulatory bodies, 
from a public utility company that is the sole source; 

(4) The award under the solicitation is to be made in 
a foreign country; or 

(5) Any other Department of Defense contracts, indi- 
vidually or by class, have been designated by the 
Secretary for exception. Reports of such exceptions 
shall be filed promptly with the Administrator of the 
General Services Administration. 
(c) The contracting officer shall insert the clause at 

52.203-5, Covenant Against Contingent Fees, in all solici- 
tations and contracts. 

3.405 Review of Contingent Fee Representation and 
Agreement. 
(a) Prospective contractors may not use any claimed 

professional or special relationship (other than that of a full 
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time bona fide employee working solely for the prospec- 
tive contractor) as a basis for nondisclosure of contingent 
fee arrangements. The fact that a fee is for information 
does not exclude it from the definition of contingent fee. 

(b) Contracting officers shall review each prospective 
contractor's offer or quotation and take the following 
actions: 

(1) Ensure that the prospective contractor has com- 
pleted both subparagraph (a)(l) and (a)(2) of the solici- 
tation provision at 52.203-4, Contingent Fee 
Representation and Agreement. 

(2) Consider failure to complete the representation a 
minor informality and afford the prospective contractor 
another opportunity to comply. 

(3) If the prospective contractor still does not furnish 
the representation, reject the offer or quotation. 

(4) If the prospective contractor answered 
subparagraphs (a)( I )  and (a)(2) of the representation 
negatively, accept the representation, unless there is a 
reason to question its accuracy, and proceed with the 
contractual action. 

(5) If the prospective contractor has answered sub- 
paragraph (a)(l) or (a)(2) affmatively, secure a com- 
pleted Standard Form 119, Statement of Contingent or 
Other Fees (see 53.301-119), or the statement autho- 
rized by the representation and agreement. 

3.406 Award before receipt of the SF 119. 
Contracting officers may award sealed bid contracts 

before receipt of the SF 119 or the statement. Negotiated 
contracts may not be awarded before receipt and evalua- 
tion of the SF 119 or statement, unless specifically 
approved by the chief of the contracting office. 

3.407 Failure or refusal to furnish the SF 119. 
If the prospective contractor fails or refuses to furnish 

the SF 119 or the statement in response to the contracting 
officer's request, the chief of the contracting office shall 
determine whether to make further efforts to secure the SF 
119 or statement or to initiate appropriate actions under 
3.409. 

3.408 Evaluation of the SF 119. 

3.408-1 Responsibilities. 
(a) The contracting officer shall evaluate the SF 119 

and all related information to determine- 
(1) Whether a contingent fee arrangement exists 

between the prospective contractor and a person or 
company other than a full-time bona fide employee 
working solely for the prospective contractor; and 

(2) When such a contingent fee arrangement does 
exist, whether it meets the statutory exception permit- 

3-20 (FAC 90-7) 

ting contingent fee arrangements with bona fide 
employees or agencies. 
(b) The contracting officer's documentation of the eval- 

uation, conclusion, and any proposed actions shall be 
reviewed at a level above the contracting officer in accor- 
dance with agency procedures. 

3.408-2 Evaluation criteria. 
(a) Improper influence. By definition (see 3.401), a 

bona fide employee or bona fide agency neither exerts nor 
proposes to exert improper influence to solicit or obtain 
Government contracts. If the contracting officer decides 
that there is a reasonable basis to conclude that improper 
influence has been or will be exerted or proposed, or that 
the employee or agency has held out as being able to 
obtain any Government contract or contracts through 
improper influence, the employee or agency shall not be 
considered bona fide. 

(b) Bonafide employee. An employee may be bona 
fide but not work on a full-time basis solely for the con- 
tractor (e.g., small business concerns may need to employ 
persons who also represent other concerns). Prospective 
contractors must disclose such arrangements in the repre- 
sentation and agreement and submit the SF 119 or the 
statement. However, contingent compensation arrange- 
ments with bona fide employees, customary in the trade, 
are within the statutory exception and are not prohibited. 
In determining whether an employee is bona fide, the con- 
tracting officer shall- 

(1) Compare the employment arrangement to the 
definition of bona fide employee in 3.40 1; 

(2) Consider the criteria in subparagraphs (c)(l), (2), 
and (5) below, as appropriate; and 

(3) Consider the continuity of employment. The 
employment must contemplate some continuity and not 
be solely for obtaining one or more specific 
Government contracts. 
(c) Bonafide agency. The following guidelines are 

intended to help contracting officers determine whether an 
agency is a ' k n a  fide agency," as defined in 3.401. They 
describe circumstances ordinarily existing in acceptable 
arrangements in which the agency is bona fide. However, 
the guidelines are not individually or collectively invio- 
lable rules. The contracting officer must evaluate each 
arrangement in its totality, including attendant facts and 
circumstances. 

(1) The fee should not be inequitable or exorbitant 
when compared to the services performed or to customary 
fees for similar services related to commercial business. 

(2) The agency should have adequate knowledge of 
the contractor's products and business, as well as other 
qualifications necessary to sell the products or services 
on their merits. 
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(1) Agencies covered by the DISP shall use the 
Contract Security Classification Specification, DD Form 
254. The contracting officer, or authorized representa- 
tive, is the approving official for the form and shall 
ensure that it is prepared and distributed in accordance 
with Section VII of the ISR. 

(2) Contracting officers in agencies not covered by 
the DISP shall follow agency procedures. 

4.404 Contract clause. 
(a) The contracting officer shall insert the clause at 

52.204-2, Security Requirements, in solicitations and con- 
tracts when the contract may require access to classified 
information, unless the conditions specified in paragraph 
(d) below apply. 

(b) If a cost contract (see 16.302) for research and 
development with an educational institution is contem- 
plated, the contracting officer shall use the clause with its 
Alternate I. 

(c) If a construction or architect-engineer contract where 
employee identification is required for security reasons is 
contemplated, the contracting officer shall use the clause 
with its Alternate 11. 

(d) If the contracting agency is not covered by the DISP 
and has prescribed a clause and alternates that are substan- 
tially the same as those at 52.204-2, the contracting officer 
shall use the agency-prescribed clause as required by 
agency procedures. 

SUBPART 4.5-RESERVED 

SUBPART 4.6-CONTRACT REPORTING 

4.600 Scope of subpart, 
This subpart prescribes uniform reporting requirements 

for the Federal Procurement Data System (FPDS). 

4.601 Record requirements. 
(a) Each executive agency shall establish and maintain 

for a period of 5 years a computer file, by fiscal year, con- 
taining unclassified records of all procurements exceeding 
$25,000. 

(b) With respect to each procurement carried out using 
competitive procedures, agencies shall be able to access 
from the computer file, as a minimum, the following infor- 
mation: 

(1) The date of contract award. 
(2) Information identifying the source to whom the 

contract was awarded. 
(3) The property or services obtained by the 

Government under the procurement. 
(4) The total cost of the procurement 
(5) Those procurements which result in the submis- 

sion of a single bid or proposal so that they can be sepa- 
rately categorized and designated noncompetitive pro- 
curements using competitive procedures. 

(c) In addition to paragraph (b) above with respect to 
each procurement carried out using procedures other than 
competitive procedures, agencies shall be able to access 
from the computer file-- 

(1) The reason under Subpart 6.3 for the use of such 
procedures; and 

(2) The identity of the organization or activity which 
conducted the procurement. 
(d) 'Ihis information shall be transmitted to the Federal 

Procurement Data System in accordance with agency pro- 
cedures. 

4.602 Federal Procurement Data System. 
(a) The FPDS provides a comprehensive mechanism for 

assembling, organizing, and presenting contract placement 
data for the Federal Government. Federal agencies report 
data to the Federal Procurement Data Center (FPDC), 
which collects, processes, and disseminates official statisti- 
cal data on Federal contracting. The data provide (1) a 
basis for recurring and special reports to the President, the 
Congress, the General Accounting Office, Federal execu- 
tive agencies, and the general public; (2) a means of mea- 
suring and assessing the impact of Federal contracting on 
the Nation's economy and the extent to which small busi- 
ness concerns and small disadvantaged business concerns 
are sharing in Federal contracts; and (3) data for other poli- 
cy and management control purposes. 

(b) The FPDS Reporting Manual provides a complete 
list of reporting and nomeporting agencies and organiza- 
tions. This manual (available at no charge from the General 
Services Administration, Federal Procurement Data Center, 
7th & D Streets, SW, Room 5652, Washington, DC 20407, 
telephone (202) 401 - 1529, FTS 44 1 - 1529, FAX (202) 40 1 - 
1546) provides the necessary instruction to the data collec- 
tion point in each agency as to what data are required and 
how often to provide the data 

(c) Data collection points in each agency report data on 
SF 279, Federal Procurement Data System (FPDS)- 
Individual Contract Action Report, and SF 281, Federal 
Procurement Data System (FPDS)--Summary Contract 
Action Report ($25,000 or Less), or computer-generated 
equivalent. Although the SF 279 and SF 281 are not 
mandatory for use by the agencies, they do provide the 
mandatory format for submitting data to the FPDS. 

(d) The contracting officer shall obtain and report a 
Contractor Establishment Code for each awardee from 
information on file or available to the contracting office, 
or by using the procedures at 4.603. When appropriate, 
offerors shall be requested to identify their Contractor 
Establishment Code, if available. If the apparent awardee 
does not identify its code, the contracting office or other 
designated agency office shall request a code using the 
procedures in the FPDS Reporting Manual or in accor- 
dance with agency procedures. Requests for codes shall 
be made by Government offices and only for the apparent 
awardees. 
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4.603 Solicitation provision. 

The- contracting officer shall insert the provision at 
52.204-4, Contractor Establishment Code, in all solicita- 
tions exceeding the small purchase limitation in Part 13 
when there is a reasonable expectation that an award may 
be made to an offeror whose Contractor Establishment 
Code is not available to the contracting office but will be 
available to the offeror(s). 

SUBPART 4.7-CONTRACTOR RECORDS 
RETENTION 

4.700 Scope of subpart. 
This subpart provides policies and procedures for reten- 

tion of records by contractors to meet the records review 
requirements of the Government. In this subpart, the terms 
"contracts" and "contractors" include "subcontracts" and 
"subcontractors." 

4.701 Purpose. 
The purpose of this subpart is to generally describe 

records retention requirements and to allow reductions in 
the retention period for specific classes of records under 
prescribed circumstances. 

4.702 Applicability. 
(a) This subpart applies to records generated under con- 

tracts that contain one of the following clauses: 
(1) Examination of Records by Comptroller General 

(52.215-1). 
(2) Audit-Sealed Bidding (52.214-26). 
(3) Audit-Negotiation (52.2 15-2). 

(b) This subpart is not mandatory on Department of 
Energy contracts for which the Comptroller General 
allows alternative records retention periods. Apart from 
this exception, this subpart applies to record retention 
periods under contracts that are subject to Chapter 137, 
Title 10, U.S.C., and the Federal Property and 
Administrative Services Act of 1949, as amended, 40 
U.S.C. 471, et seq. 

4.703 Policy. 
(a) Except as stated in 4.703(b), contractors shall make 

available books, records, documents, and other supporting 
evidence to satisfy contract negotiation, administration, and 
audit requirements of the contracting agencies and the 
Comptroller General for (1) 3 years after final payment or, 
for certain records, (2) the period specified in 4.705 
through 4.705-3, whichever of these periods expires first. 

(b) Contractors shall make available the foregoing 
documents and supporting evidence for a longer period of 
time than is required in 4.703(a) if- 

(1) A retention period longer than that cited in 
4.703(a) is specified in any contract clause; or 

(2) The contractor, for its own purposes, retains the 
foregoing documents and supporting evidence for a 

longer period. Under this circumstance, the retention peri- 
od shall be the period of the contractor's retention or 3 
years after final payment, whichever period expires first. 

(3) 'Ihe contractor does not meet the original 90-day 
due date for submission of final indirect cost rate pro- 
posals specified in subparagraph (d)(2) of the clause at 
52.216-7, Allowable Cost and Payment, and subpara- 
graph (c)(2) of the clause at 52.216-13, Allowable Cost 
and Payment-Facilities. Under these circumstances, 
the retention periods in 4.705 shall be automatically 
extended one day for each day the proposal is not sub- 
mitted after the original 90-day due date. 
(c) Contractors need not retain duplicate copies of 

records or supporting documents unless they contain sig- 
nificant information not shown on the record copy. 

(d) If the information described in paragraph (a) of this 
section is maintained on a computer, contractors shall 
retain the computer data on a reliable medium for the time 
periods prescribed. Contractors may transfer computer data 
in machine readable form from one reliable computer 
medium to another. Contractors' computer data retention 
and transfer procedures shall maintain the integrity, relia- 
bility, and security of the original computer data. 
Contractors shall also retain an audit trail describing the 
data transfer. For the record retention time periods pre- 
scribed, contractors shall not destroy, discard, delete, or 
write over such computer data 

4.704 Calculation of retention periods. 
(a) The retention periods in 4.705 are calculated from 

the end of the contractor's fiscal year in which an entry is 
made charging or allocating a cost to a Government con- 
tract or subcontract. If a specific record contains a series of 
entries, the retention period is calculated from the end of 
the contractor's fiscal year in which the final entry is made. 
The contractor should cut off the records in annual blocks 
and retain them for block disposal under the prescribed 
retention periods. 

(b) When records generated during a prior contract are 
relied upon by a contractor for cost or pricing data in nego- 
tiating a succeeding contract, the prescribed periods shall 
run from the date of the succeeding contract. 

(c) If two or more of the record categories described in 
4.705 are interfiled and screening for disposal is not practi- 
cal, the contractor shall retain the entire record series for 
the longest period prescribed for any category of records. 

4.705 Specific retention periods. 
The contractor shall retain the records identified in 

4.705-1 through 4:705-3 for the periods designated, 
provided retention is required under 4.702. Records are 
identified in this subpart in terms of their purpose or use 
and not by specific name or form number. Although the 
descriptive identifications may not conform to normal con- 
tractor usage or filing practices, these identifications apply 
to all contractor records that come within the description. 
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PUBLICIZING CONTRACT ACTIONS 

5.000 Scope of part. 
This part prescribes policies and procedures for publi- 

cizing contract opportunities and award information. 

5.001 Definition. 
"Contracting action," as used in this part, means an 

action resulting in a contract, as defined in Subpart 2.1, 
including contract modifications for additional supplies or 
services, but not including contract modifications that are 
within the scope and under the terms of the contract, such 
as contract modifications issued pursuant to the Changes 
clause, or funding and other administrative changes. 

5.002 Policy. 
Contracting officers shall publicize contract actions in 

order tc+ 
(a) Increase competition; 
(b) Broaden industry participation in meeting 

Government requirements; and 
(c) Assist small business concern, small disadvantaged 

business concerns, and labor surplus area concerns in 
obtaining contracts and subcontracts. 

SUBPART 5.1-DISSEMINATION OF 
INFORMATION 

5.101 Methods of disseminating information. 
The Commerce Business Daily (CBD) is the public 

notification media by which U.S. Government agencies 
identify proposed contract actions and contract awards. The 
CBD is published in five or six daily editions weekly, as 
necessary. 

(a) As required by the Small Business Act (15 U.S.C. 
637(e)) and the Office of Federal Procurement Policy Act 
(41 U.S.C. 416). contracting officers shall disseminate 
information on proposed contract actions as follows: 

I (1) For contract actions expected to exceed the small 
purchase limitation in 13.000, by synopsizing in the 
Commerce Business Daily (CBD) (see section 5.201); 
and 

(2) For proposed contract actions expected to exceed 
$10,000 ($5,000 for Defense activities), but not 
expected to exceed $25,000, by displaying in a public 
place at the contracting office issuing the solicitation, an 

unclassified notice of the solicitation or a copy of the 
solicitation satisfying the requirements of 5.207(c) and 
(f). Such information shall be posted not later than the 
date the solicitation is issued and remain posted for at 
least 10 days regardless of the date of award. Such 
information shall remain posted until after offers have 
been opened. 

(i) If solicitations are posted in lieu of a notice, 
various methods of satisfying the requirements of 
5.207(c) and (f) may be employed. For example, the 
requirements for 5.207(c) and ( f )  may be met by 
stamping the solicitation, by a cover sheet to the 
solicitation, or by placing a general statement in the 
display room. 

(ii) The contracting officer need not comply with 
the display requirements set forth above when the 
exemptions at 5.202(a)(I), (5) through (9), or (11) 
apply, or when oral solicitations are used. 

(iii) Contracting officers shall post solicitations 
expected to exceed $25,000 if required by agency 
regulations. 

(b) In addition, one or more of the following methods 
may be used: 

(1) Preparing periodic handouts listing proposed con- 
tracts, and displaying them as in 5.101(a)(2). 

(2) Assisting local trade associations in disseminating 
information to their members. 

(3) Making brief announcements of proposed con- 
tracts to newspapers, trade journals, magazines, or other 
mass communication media for publication without cost 
to the Government. 

(4) Placing paid advertisements in newspapers or 
other communications media, subject to the following 
limitations: 

(i) Contracting officers shall place paid advertise- 
ments of proposed contracts only when it is 
anticipated that effective competition cannot be 
obtained otherwise (see 5.205(d)). 

(ii) Contracting officers shall not place adver- 
tisements of proposed contracts in a newspaper 
published and printed in the District of Columbia 
unless the supplies or services will be furnished, or 
the labor performed, in the District of Columbia or 
adjoining counties in Maryland or Virginia (44 
U.S.C. 3701). 

(iii) Advertisements published in newspapers must 
be under proper written authority in accordance with 
44 U.S.C. 3702 (see 5.502(a)). 
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5.102 Availability of solicitations. 
(a) The contracting officer shall- 

(1) Maintain a reasonable number of copies of solici- 
tations publicized in the CBD, including specifications 
and other pertinent information (upon request, potential 
sources not initially solicited shall be mailed or provid- 
ed copies of solicitations, if available); 

(2) Provide copies of a limited solicitation to firms 
requesting copies that were not initially solicited, but 
only after advising the requester of the determination to 
limit the solicitation to a specified firm or firms as 
authorized under Part 6; 

(3) Provide copies on a "first-come-first-served" 
basis, for pickup at the contracting office, to publishers, 
trade associations, information services, and other mem- 
bers of the public having a legitimate interest (for con- 
struction, see 36.21 1); and 

(4) In addition to the methods of disseminating pro- 
posed contract information in 5.101(a) and @), provide, 
upon request to small business concerns, as required by 
15 U.S.C. 637(b)- 

(i) A copy of the solicitation and specifications; 
(ii) The name and telephone number of an 

employee of the contracting office to answer ques- 
tions on the solicitation; and 

(iii) Adequate citations to each applicable major 
Federal law or agency rule with which small business 
concerns must comply in performing the contract. 
(5) Retain a copy of the solicitation and other docu- 

ments for review by and duplication for those requesting 
copies after the initial number of copies is exhausted. 

(6) Agencies may require payment of a fee, not 
exceeding the actual cost of duplication, for a copy of 
the solicitation documents. 
(b) This section 5.102 applies to classified contracts to 

the extent consistent with agency security requirements 
(see 5.202(a)(l)). 

SUBPART 5.2-SYNOPSES OF PROPOSED 
CONTRACT ACTIONS 

5.201 General. 
(a) As required by the Small Business Act (15 U.S.C. 

637(c)) and the Office of Federal Procurement Policy Act 
(41 U.S.C. 416), agencies shall furnish for publication in 
the Commerce Business Daily (CBD) notices of proposed 
contract actions as specified below. 

(b) For acquisitions of supplies and services other than 
those covered by the exceptions in 5.202, and special situa- 
tions in 5.205, the contracting officer shall transmit a notice 
to the CBD (synopsis) (see 5.207) for each proposed- 

(1) Contract actions meeting the thresholds in 
5.lOl(a)(l); 

(2) Effort to locate private commercial sources for 
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cost comparison purposes under OMB Circular A-76 
(see 5.205(d)); 

(3) Modification to an existing contract for additional 
supplies or services that meets the thresholds in 
5.1Ol(a)(l); or 

(4) Contract action in any amount when advanta- 
geous to the Government. 
(c) The primary purposes of the CBD notice are to 

improve small business access to acquisition information 
and enhance competition by identifying contracting and 
subcontracting opportunities. 

(d) Subscriptions to the CBD must be placed with the 
Superintendent of Documents, Government Printing 
Office, Washington, DC 20402 (Tel. 202-783-3238). 

5.202 Exceptions. 
The contracting officer need not submit the notice 

required by 5.201 when- 
(a) The contracting officer determines that- 

(1) The synopsis cannot be worded to preclude dis- 
closure of an agency's needs and such disclosure would 
compromise the national security (e.g., would result in 
disclosure of classified information). The fact that a pro- 
posed solicitation or contract action contains classified 
information, or that access to classified matter may be 
necessary to submit a proposal or perform the contract 
does not, in itself, justify use of this exception to synop- 
sis; 

(2) The contract action is made under the conditions 
described in 6.302-2 and the Government would be seri- 
ously injured if the agency complies with the time 
periods specified in 5.203; 

(3) The contract action is one for which either the 
written direction of a foreign government reimbursing 
the agency for the cost of the acquisition of the supplies 
or services for such government, or the terms of an 
international agreement or treaty between the United 
States and a foreign government, or international organi- 
zations, has the effect of requiring that the acquisition 
shall be from specified sources; 

(4) The contract action is expressly authorized or 
required by a statute to be made through another 
Government agency, including acquisitions from the 
Small Business Administration (SBA) using the authori- 
ty of section 8(a) of the Small B U S ~ I ~ Z ~ S  Act (but see 
5.205(f)), or from a specific source such as a workshop I 
for the blind under the rules of the Committee for the 
Purchase from the Blind and Other Severely 
Handicapped; 

(5) The contract action is for utility services other 
than telecommunications services and only one source is 
available; 

(6) The contract action is an order placed under a 
requirements contract; 
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(7) The contract action results from acceptance of a 
proposal under the Small Business Innovation 
Development Act of 1982 (Pub. L. 97-219); 

(8) The contract action results from the acceptance 
of an unsolicited research proposal that demonstrates a 
unique and innovative concept (see 6.003) and publica- 
tion of any notice complying with 5.207 would irnprop- 
erly disclose the originality of thought or innovativeness 
of the proposed research, or would disclose proprietary 
information associated with the proposal. This excep- 
tion does not apply if the contract action results from an 
unsolicited research proposal and acceptance is based 
solely upon the unique capability of the source to per- 
form the particular research services proposed (see 
6.302- 1 (a)(2)(i)); 

(9) The contract action is made for perishable sub- 
sistence supplies, and advance notice is not appropriate 
or reasonable; 

(10) The contract action is made under conditions 
described in 6.302-3, or 6.302-5 with regard to brand 
name commercial items for authorized resale, or 6.302- 
7, and advance notice is not appropriate or reasonable; 

(11) The contract action is made under the terms of 
an existing contract that was previously synopsized in 
sufficient detail to comply with the requirements of 
5.207 with respect to the current contract action; or 

(12) The contract action is by a Defense agency and 
the contract action will be made and performed outside 
the United States, its possessions, or Puerto Rico, and 
only local sources will be solicited. This exception does 
not apply to contract actions subject to the Trade 
Agreements Act (see Subpart 25.4). 
(b) The head of the agency determines in writing, after 

consultation with the Administrator for Federal 
Procurement Policy and the Administrator of the Small 
Business Administration, that advance notice is not appro- 
priate or reasonable. 

5.203 Publicizing and response time. 
Whenever agencies are required to publish notice of 

contract actions under 5.201, they shall proceed as fol- 
lows: 

(a) A notice of the contract action shall be published in 
the CBD at least 15 days before issuance of a solicitation. 

(b) Agencies shall allow at least 30 days' response time 
for receipt of bids or proposals from the date of issuance of 
a solicitation. 

(c) Agencies shall allow at least 30 days' response time 
from the date of publication of a proper notice of intent to 
contract for architect-engineer services or before issuance 
of an order under a basic ordering agreement or similar 
arrangement 

(d) Agencies shall allow at least 45 days' response time 
for receipt of bids or proposals from the date of publication 

of the notice required in 5.201 for contract actions catego- 
rized as research and development. 

(e) Nothing in this subpart prohibits officers or employ- 
ees of agencies from responding to requests for informa- 
tion. 

(f) Contracting officers may, unless they have evi- 
dence to the contrary, presume that notice has been pub- 
lished 10 days (6 days if electronically transmitted) fol- 
lowing transmittal of the synopsis to the CBD. This pre- 
sumption is based on the CBD's confirmation that publi- 
cation does occur within these time frames. This pre- 
sumption does not negate the mandatory waiting or 
response times specified in paragraphs (a) through (d) of 
this section. Upon learning that a particular notice has 
not in fact been published within the presumed time- 
frames, contracting officers should consider whether the 
date for receipt of offers can be extended or whether cir- 
cumstances have become sufficiently compelling to justi- 
fy proceeding with the contract action under the authori- 
ty of 5.202(a)(2). 

5.204 Presolicitation notices. 
Contracting officers shall publicize presolicitation 

notices in the CBD (see 15.404 and 36.302). Synopsizing is 
still required prior to issuance of any resulting solicitation 
(see 5.201 and 5.203). 

5.205 Special situations. 
(a) Research and development (R&D) advance notices. 

Contracting officers may publish in the CBD, advance 
notices of their interest in potential R&D programs when- 
ever existing solicitation mailing lists do not include a suf- 
ficient number of concerns to obtain adequate competition. 
Advance notices shall not be used where security consider- 
ations prohibit such publication. Advance notices will 
enable potential sources to learn of R&D programs and 
provide these sources with an opportunity to submit infor- 
mation which will permit evaluation of their capabilities. 
Potential sources which respond to advance notices shall be 
added to the appropriate solicitation mailing list for subse- 
quent solicitation. Advance notices shall be titled 
"Research and Development Sources Sought," cite the 
appropriate Numbered Note, and include the name and 
telephone number of the contracting officer or other con- 
tracting activity official from whom technical details of the 
project can be obtained. This will enable sources to submit 
information for evaluation of their R&D capabilities. 
Contracting officers shall synopsize all subsequent solicita- 
tions for R&D contracts, including those resulting from a 
previously synopsized advance notice, unless one of the 
exceptions in 5.202 applies. 

(b) Federally Funded Research and Development 
Centers. Before establishing a Federally Funded Research 
and Development Center (FFRDC) (see Part 35) or before 
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changing its basic purpose and mission, the sponsor shall 
place at least three notices over a 90-day period in the 
Commerce Business Daily and the Federal Register, indi- 
cating the agency's intention to sponsor an FFRDC or 
change the basic purpose and mission of an FFRDC. The 
notice shall indicate the scope and nature of the effort to be 
performed and request comments. Notice is not required 
where action is required by law. 

(c) Special notices. Contracting oficers may publish in 
the CBD special notices of procurement matters such as 
business fairs, long-range procurement estimates, pre- 
bid/preproposal conferences, meetings, and the availabili- 
ty of draft solicitations or draft specifications for review. 
Special notices shall be transmitted to the CBD in accor- 
dance with 5.207. 

(1) General. Use conventional typing with upper and 
lower case letters, standard punctuation, and commonly 
used abbreviations. 

(2) Spacing. Begin lines in the text, except paragraph 
beginnings, flush with the left margin. Use double- 
spaced lines. Begin paragraphs five spaces from the left 
margin. 

(3) Contracting office and address. Begin the name, 
address, and telephone number of the contracting office 
on the fust line of the text. Do not abbreviate except for 
names of states. The address shall include an attention 
phrase that identifies the person(s) to contact for further 
information. 

(4) Description ofthe matter being announced. Include 
a clear, complete description of the matter to be published. 
(d) Architect-engineering services. Contracting officers 

shall publish notices of intent to contract for architect-engi- 
neering services as follows: 

(1) Except when exempted by 5.202, synopsize each 
proposed contract action for which the total fee (includ- 

I ing phases and options) is expected to exceed the small 
purchase limitation in 13.000. Reference shall be made 
to the appropriate CBD Numbered Note. 

(2) When the total fee is expected to exceed $10,000 
($5,000 for Defense activities), but not exceed $25,000, 
the contracting officer shall comply with 5.101(a)(2). 
When the contract action is not required to be synop- 
sized under subparagraph (dX1) of this section, the con- 
tracting officer shall display a notice of the solicitation 
or a copy of the solicitation in a public place at the con- 
tracting office. Other optional publicizing methods are 
authorized in accordance with 5.101 (b). 
(e) Effort to locate commercial sources under OMB 

Circular A-76. When determining the availability of com- 
mercial sources under the procedures prescribed in Subpart 
7.3 and OMB Circular A-76, the contracting officer shall 
not arrive at a conclusion that there are no commercial 
sources capable of providing the required supplies or ser- 

5-4 

vices until publicizing the requirement in the CBD at least 
three times in a 90 calendar-day period, with a minimum of 
30 calendar days between each. When necessary to meet an 
urgent requirement, this may be limited to a total of two 
publications in the CBD in a 30 calendarday period, with a 
minimum of 15 calendar days between each. 

(f) Section 8(a) competitive acquisition. When a 
national buy requirement is being considered for compet- 
itive acquisition limited to eligible 8(a) concerns under 
Subpart 19.8, the contracting officer shall transmit a syn- 
opsis of the proposed contract action to the CBD in 
accordance with 5.207. The synopsis may be transmitted 
to the CBD concurrent with submission of the agency 
offering (see 19.804-2) to the Small Business 
Administration (SBA). The synopsis should also include 
information- 

(1) Advising that the acquisition is being offered for 
competition limited to eligible 8(a) concerns; 

(2) Specifying the Standard Industrial Classification 
(SIC) code; 

(3) Advising that eligibility to participate may be 
restricted to fums in either the developmental or transi- 
tional stage; and 

(4) Encouraging interested 8(a) f m s  to request a 
copy of the solicitation as expeditiously as possible 
since the solicitation will be issued without further 
notice upon SBA acceptance of the requirement for the 
section 8(a) program. 

5.206 Publicizing subcontract opportunities. 
Contracting officers shall encourage prime contractors 

to use the CBD to publicize subcontracting opportunities 
stemming from their receipt of a Government contract. 
Synopses of subcontract opportunities should be prepared 
and submitted in accordance with 5.207. 

5.207 Preparation and transmittal of synopses. 
(a) Transmitral. Contracting oficers shall transmit syn- 

opses of actions identified under 5.101 to the Commerce 
Business Daily by the most expeditious and reliable means 
available. 

(1) Electronic transmission. All synopses transmit- 
ted by electronic means shall be in ASCII Code. 
Contact your agency's communications center for the 
appropriate transmission instructions or services. 

(2) Hard copy transmission. When electronic m s -  
mission is not feasible, synopses should be sent to the 
CBD via mail or other physical delivery of hard copy 
and should be addressed to: 

U.S. Department of Commerce 
Commerce Business Daily 
P.O. Box 5999 
Chicago, IL 60680 
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house performance to contract performance of work cur- 
rently being performed by the Government and in contracts 
that result from the solicitations, whether or not a cost 
comparison is conducted. 

7306 Evaluation. 
The evaluation procedure to be followed after the con- 

tracting officer receives the cost estimate for Government 
performance (see 7.304(b)) and the responses to the solici- 
tation differs from conventional contracting procedures as 
follows: 

(a) Sealed bidding. (1) At the public bid opening, after 
recording of bids, the contracting officer shall- 

(i) Open the sealed envelope containing the cost- 
comparison form on which the cost estimate for 
Government performance has been entered; 

(ii) Enter on the cost-comparison form the price 
of the apparent low bidder; 

(iii) Announce the result, based on the initial 
cost-comparison form, stating that this result is sub- 
ject to required agency processing, including evalua- 
tion for responsiveness and responsibility, comple- 
tion and audit of the cost-comparison form (see 
Supplement, Part IV, Illustration 1). and resolution of 
any requests for review under the appeals procedure 
(see 7.307); 

(iv) State that no final determination for perfor- 
mance by the Government or under contract will be 
made during the public review period specified in the 
solicitation (at least 15 working days, up to a maxi- 
mum of 30 working days if the contracting officer 
considers the action to be complex; the public review 
period begins when the documents identified in (v) 
below are available to interested parties), plus any 
additional time required for the appeals procedure; 
and 

(v) Make available for this public review by inter- 
ested parties the abstract of bids, completed cost- 
comparison form, and detailed data supporting the 
cost estimate for Government performance. 
(2) After evaluation of bids (see Subpart 14.4) and 

determinations of responsibility, the contracting officer 
shall provide the price of the low responsive, responsi- 
ble bidder to the preparer of the cost estimate for 
Government performance, for final Government review 
of the cost-comparison form. 

(3) Upon completion of the review process, includ- 
ing resolution of any request under 7.307, the responsi- 
ble agency official shall make the final determination 
for performance by the Government or under contract 
and provide written notification to the contracting offi- 
cer, who shall either award a contract or cancel the 
solicitation as required. 

(4) The contracting officer shall make the completed 
and approved cost-comparison analysis available to 
interested parties upon request. 
(b) Negotiation. The contracting officer shall receive 

proposals, evaluate them (see Subpart 15.6), conduct nego- 
tiations, and select the most advantageous proposal in 
accordance with normal contracting procedures (see Part 
15). The contracting officer shall, before public announce- 
ment, open the sealed estimate in the presence of the pre- 
parer, enter the amount of the most advantageous proposal 
on the costcomparison form, and return the form to the 
preparer of the cost estimate for Government performance 
for completion. The preparer shall give due consideration 
to all types of costs which could add or subtract from the 
cost of either mode of performance. 

(1) If the result of the cost comparison favors 
performance under contract and the responsible agency 
official approves the result, the contracting officer shall 
award a contract in accordance with agency procedures. 
Concurrently with the award, the contracting officer 
shall publicly- 

(i) Notify interested parties of the result of the 
cost comparison; 

(ii) Inform interested parties that the completed 
cost-comparison form and detailed supporting data 
are available for review; 

(iii) Announce the contractor's name; and 
(iv) Advise interested parties that contractor 

preparations for performance are conditioned upon 
completion of the public review period specified in 
the solicitation plus any additional period required by 
the appeals procedure. 
(2) If the result of the cost comparison favors 

Government performance, the contracting officer 
shall- 

(i) Notify interested parties of the result of the 
cost comparison; 

(ii) Inform interested parties that the completed 
cost-comparison form and detailed supporting data 
relative to the Government cost estimate are avail- 
able for public review (see subparagraph (3) below); 
and 

(iii) Announce the price of the offer most advan- 
tageous to the Government. 
(3) The public review period shall begin with the con- 

tracting officer's announcement of the costcomparison 
result and availability of the cost comparison forms and 
detailed supporting data to interested parties. The review 
period shall last for the period specified in the solicitation 
(at least 15 working days, up to a maximum of 30 work- 
ing days if the contracting officer considers the action to 
be complex). Upon completion of the public review peri- 
od and resolution of any questions raised under 7.307, the 
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responsible agency official shall provide the contracting 
officer written notification of the final cost comparison 
decision. The contracting officer shall then, in the case of 
subparagraph (1) above, give the contractor notice to 
commence or cancel the contract as appropriate or, in the 
case of subparagraph (2) above, cancel the solicitation or 
award the contract, as appropriate. 

7307 Appeals. 
(a) The Circular provides that each agency shall estab- 

lish an appeals procedure for informal administrative 
review of the initial cost-comparison result. The appeals 
procedure shall provide for an independent, objective 
review of the initial result by an official at the same level 
as, or at a higher level than, the official who approved 
that result. This review must be completed within 30 days 
after the deciding official receives a request under para- 
graph (b) of this section. The purpose is to protect the 
rights of affected parties and to ensure that final agency 
determinations are fair, equitable, and in accordance with 
established policy. 

(b) The Circular provides that the appeals procedure 
shall be used only to resolve questions concerning the cal- 
culation of the cost comparison and shall not apply to ques- 
tions concerning selection of one contractor in preference 
to another, which shall be treated as prescribed in 14.407-8, 
Protests against award. Directly affected parties may 
request review of any discrepancy in the cost comparison. 
Any such requests shall be made in writing to the contract- 
ing officer, who shall forward them in accordance with 
agency procedures. Such requests shall be considered only 
if based on specific objections and received within the pub- 
lic review period stated in the solicitation. 

SUBPART 7.4--EQUIPMENT LEASE OR 
PURCHASE 

7.400 Scope of subpart. 
This subpart provides guidance pertaining to the deci- 

sion to acquire equipment by lease or purchase.. It applies 
to both the initial acquisition of equipment and the renewal 
or extension of existing equipment leases. 

7.401 Acquisition considerations. 
(a) Agencies should consider whether to lease or pur- 

chase equipment based on a case-by-case evaluation of 
comparative costs and other factors. The following factors 
are the minimum that should be considered: 

(1) Estimated length of the period the equipment is 
to be used and the extent of use within that period. 

(2) Financial and operating advantages of alternative 
types and makes of equipment. 

(3) Cumulative rental payments for the estimated 

period of use. 
(4) Net purchase price. 
(5) Tran@on and installation costs. 
(6) Maintenance and other service costs. 
(7) Potential obsolescence of the equipment because 

of imminent technological improvements. 
(b) The following additional factors should be consid- 

ered, as appropriate, depending on the type, cost, complexi- 
ty, and estimated period of use of the equipment: 

(1) Availability of purchase options. 
(2) Potential for use of the equipment by other agen- 

cies after its use by the acquiring agency is ended. 
(3) Trade-in or salvage value. 
(4) Imputed interest. 
(5) Availability of a servicing capability, especially 

for highly complex equipment e.g., can the equipment 
be serviced by the Government or other sources if it is 
purchased? 

7.402 Acquisition methods. 
(a) Purchase method. (1) Generally, the purchase 

method is appropriate if the equipment will be used beyond 
the point in time when cumulative leasing costs exceed the 
purchase costs. 

(2) Agencies should not rule out the pwhase method of 
equipment acquisition in favor of leasing merely because 
of the possibility that future technological advances might 
make the selected equipment k s  desirable. 
(b) Lease method. ( 1 )  The lease method is appropriate 

if it is to the Government's advantage under the circum- 
stances. The lease method may also serve as an interim 
measure when the circumstance- 

(i) Require immediate use of equipment to meet 
program or system goals; but 

(ii) Do not currently support acquisition by pur- 
chase. 
(2) If a lease is justified, a lease with option to pur- 

chase is preferable. 
(3) Generally, a long term lease should be avoided, 

but may be appropriate if an option to purchase or other 
favorable terms are included. 

7.403 General Services Administration assistance. 
(a) When requested by an agency, the General Services 

Administration (GSA) will assist in lease or purchase deci- 
sions by providing information such as- 

(1) Pending price adjustments to Federal Supply 
Schedule contracts; 

(2) Recent or imminent technological develop- 
ments; 

(3) New techniques; and 
(4) Industry or market trends. 

(b) Agencies may request information from the follow- 
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8.403 Types of Federal Supply Schedules. 

8.403-1 Single-award schedules. 
Single-award schedules cover contracts made with one 

supplier at a stated price for delivery to a geographic area 
as defined in the schedule. Most schedules contain all 
information necessary for placing orders. Some schedules 
specify that contractor catalogs must be used for additional 
ordering information to aid in the selection of fabrics, col- 
ors, and similar variables. 

8.403-2 Multiple-award schedules. 
Multiple-award schedules cover contracts made with 

more than one supplier for comparable supplies and ser- 
vices. Contracts are awarded to suppliers of the same 
generic types of items at varying prices for delivery within 
the same geographic area. Contractor catalogs and 
pricelists must be used with the schedules to prepare deliv- 
ery orders. The catalogs and pricelists contain information 
such as item descriptions, prices and discounts, order limi- 
tations, and delivery. 

8.403-3 New Item Introductory Schedule. 
The New Item Introductory Schedule (NIIS) provides 

the means to introduce new or improved products into the 
Federal Supply System. The schedule lists brand names of 
products available from various suppliers. With the excep- 
tion of GSA, the only mandatory user of this schedule, 
Federal agencies and agencies authorized by law or agree 
ment may use the NIIS on an optional basis. Ordering 
offices must use contractor catalogs and pricelists with the 
schedule to prepare delivery orders. 

8.403-4 International Federal Supply Schedule. 
(a) The International Federal Supply Schedule (IFSS) 

provides sources of supply (supplies and services) at rea- 
sonable prices to U.S. Government activities located over- 
seas. The use of the schedule is mandatory only on GSA. 

(b) The schedule is divided into two sections. Section A 
includes those items which were awarded under sealed bid 
procedures, while Section B covers items that were award- 
ed under negotiated procedures. 

(c) Ordering offices need to review the information in 
the schedule and any applicable contractor's catalogs/price 
lists to ensure the proper placement of orders. Orders are 
placed directly with the contractors. 

(d) Ordering offices shall forward copies of any orders 
(at the time the orders are issued) to the contracting office 
designated in the IFSS. 

8.404 Using schedules. 
(a) The planning, solicitation, and award phases of 

Federal Supply Schedules comply with FAR requirements. 

Consequently, contracting officers need not seek further 
competition, synopsize the solicitation or award, determine 
fair and reasonable pricing, or consider small business- 
small purchase set-aside procedures when placing an order 
under a Federal Supply Schedule. 

(b) Before soliciting commercial sources, executive 
agencies shall determine if the required supplies or ser- 
vices, or similar supplies or services fulfilling the same 
purpose, are available from schedules (see FPMR 101- 
26.4). If so, the ordering office shall proceed in accordance 
with the procedure of 8.404-1 or 8.404-2, as appropriate. 

I 
(c) In the case of mandatory schedules, ordering 

offices shall not (1) solicit bids, proposals, quotations, or 
otherwise test the market solely for the purpose of seek- 
ing alternative sources to Federal Supply Schedules; or 
(2) request formal or informal quotations from Federal 
Supply Schedule contractors for the purpose of price 
comparisons. 

8.404-1 Mandatory use. 
Schedules identify executive agencies required to use 

them as mandatory sources of supply. The single-award 
schedule shall be used as a primary source and the multi- 
ple-award schedule as a secondary source. The following 
are exceptions to the mandatory-use requirement 

(a) Urgent requirements. When an ordering office 
requires supplies or services with a shorter delivery time 
than specified in the schedules, and time permits, the order- 
ing office shall request the contractor by letter, telegram, 
mailgram, or telephone conversation (confirmed in writing) 
to state the best delivery time that can be met under the cir- 
cumstances and subject to all other terms and conditions of 
the schedule contract The contractor shall be instructed to 
reply to the inquiry within not more than 3 workdays after 
receipt, by the same or a faster communications medium 
than the one by which the inquiry was received. If the con- 
tractor offers accelerated delivery acceptable to the order- 
ing office, orders shall obligate the contractor to make the 
shorter delivery under all other terms and conditions of the 
contract. When the contractor fails to reply, or the best 
delivery time does not meet the ordering office's require- 
ments, use of the schedule is not mandatory. 

(b) Small requirements. Dollar or quantity minimums 
are established for most schedules, below which ordering 
offices are not obligated to order and contractors are not 
obligated to accept orders. Ordering offices may submit 
orders below established minimums, subject to the con- 
tractor's acceptance. Once an order is accepted, the con- 
tractor is obligated to perform according to all the terms 
and conditions of the contract. Some schedules require the 
contractor to accept orders below the dollar or quantity 
minimum, but authorize the contractor to include a service 
charge up to a certain dollar amount. In these cases, the 
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schedule will contain specific obligations and entitlements. 
(c) Maximum order limitation. (1) Most schedules stip- 

ulate a dollar amount or unit quantity above which agen- 
cies shall not submit orders and contractors shall not accept 
orders. There may be a maximum order limitation (MOL) 
for each item as well as for the total order. Ordering offices 
should not reduce or split their requirements simply to 
avoid an MOL. Rather, ordering offices should consolidate 
their requirements whenever possible to take advantage of 
lower prices normally obtainable through definite quantity 
contracts for quantities exceeding the MOL. 

(2) Ordering offices shall submit requirements 
exceeding the MOL in FEDSTRPFIILSTRP format, 
as applicable, to the GSA support region in accordance 
with FPMR 101-26.4014(c), unless specified otherwise 
in the schedule. Optional schedule users may use this 
procedure. 
(d) Geographic coverage. Each schedule defines geo- 

graphic areas of coverage on a national, zonal, regional, or 
other basis. Ordering offices shall place orders with con- 
tractors serving the geographic areas in which consignees 
are located. When a consignee is located outside the geo- 
graphic area of coverage, mandatory use is not applicable. 

(e) Lower prices for identical items. (1) When an 
ordering office finds that an identical product (make and 
model) included on a multiple-award schedule is available 
from another source at a price lower than the schedule 
price, the office may purchase the item subject to the 
requirements to obtain competition. 

(2) All cost and related considerations for lower 
priced products shall be evaluated, including but not 
limited to comparisons of warranties, transportation 
costs (origin and destinations), and delivery terms. 

(3) When products are purchased from commercial 
sources on the open market (i.e., not under an existing 
Government contract) at delivered prices that are lower 
than the prices provided by multiple-award schedule 
contracts, ordering offices shall forward the following 
information, at the tinie the orders are issued, to the con- 
tracting office designated in the multiple-award sched- 
ule that was not used: 

(i) Copy of the order. 
(ii) Identification of the Fed& Supply Schedule. 
(iii) Name of the schedule contractor. 
(iv) Applicable schedule contract number. 
(v) Schedule contract price. 
(vi) Schedule special item number (SIN). 
(vii) Manufacturer's model and/or part number. 

( f )  Report documentation. Documentation of subdivi- 
sions (e)(3)(ii) through (eX3)(vii) of this section may be pre 
vided as attachment(s) to the order, annotated directly on the 
order, or a cumbination of both. Interagency Report Control 
Number 0262-GSA-AR has been assigned to this report 

(g )  Absence of follow-on award. Ordering offices, after 
any consultation required by the schedule, are not required 
to forgo or postpone their legitimate needs pending the 
award or renewal of any schedule contract. 

8.404-2 Optional use. 
, (a) The following optional users may order from sched- 
ales and contractors may accept their orders: 

(1) AU executive agencies not specified in the sched- 
ules as mandatory users. 

(2) All other agencies and activities of the 
Government, including legislative and judicial agencies 
as provided by law or agreement, nonappropriated fund 
activities as prescribed in 41 CFR 101-26.000, and the 
Government of the District of Columbia. 

(3) Government contractors authorized to order 
under Part 51. 

(4) Mixed-ownership Government corporations as 
defined in the Government Corporation Control Act (3 1 
U.S.C. 9101). 
(b) If a contractor accepts an order from an optional 

user under a schedule contract, all terms of the schedule 
contract apply to that order. Acceptance may be by written 
notice, delivery or performance, or failure to return the 
order within the time specified in the contract (usually 7 
workdays). 

8.404-3 Requests for waivers. 
(a) When an ordering office that is a mandatory user 

under a schedule determines that items available from the 
schedule will not meet its specific needs, but similar items 
from another source will, it shall submit a request for waiv- 
er to the Commissioner, Federal Supply Service (F), GSA, 
Washington, DC 20406, except as provided in (b) below. 
Requests shall contain the following information: 

(1) A complete description of the required items, 
whenever possible; e.g., descriptive literature such as 
cuts, illustrations, drawings, and brochures that explain 
the characteristics and/or construction. 

(2) A comparison of prices and the technical differ- 
ences between the requested item and the schedule item, 
identifying as a minimum the- 

(i) Inadequacies of the schedule item to perform 
required functions; and 

(ii) Technical, economic, or other advantages of 
the item requested. 
(3) Quantity required. 
(4) Estimated annual usage or a statement that the 

requirement is nonrecurrent or unpredictable. 
@) Ordering offices shall not initiate action to acquire 

similar items from nonschedule sources until a request for 
waiver is approved, except as otherwise provided in inter- 
agency agreements. 
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8.702 General. 
The Committee is an independent Government activity 

with members appointed by the President of the United 
States. It is responsible for- 

(a) Determining those supplies and services to be pur- 
chased by all entities of the Government from workshops 
for the blind and other severely handicapped; 

(b) Establishing prices for the supplies and services; and 
(c) Establishing rules and regulations to implement the 

Act. 

8.703 Procurement List. 
(a) The Committee publishes a Procurement List of all 

the supplies and services required to be purchased from the 
workshops. Copies of the Procurement List may be 
obtained by submitting GSA Form 457 to the General 
Services Administration, Centralized Mailing List Service 
(7CAIL), P.O. Box 17077, 819 Taylor Street, Fort Worth, 
TX 76102-0077. Mailing code 00SC-0002 applies. 

(b) The Procurement List identifies- 
(1) Workshop supplies available from the General 

Services Administration (GSA) stocks at supply distri- 
bution facilities and the Defense Logistics Agency 
@LA) system; and 

(2) Supplies that are also available from Federal 
Prison Industries, Inc. 

8.704 Purchase priorities. 
(a) The Act requires the Government to purchase sup- 

plies or services on the Procurement List, at prices estab- 
lished by the Committee, from qualified workshops if they 
are available within the period required. When identical 
supplies or services are on the Procurement List and the 
Schedule of Products issued by Federal Prison Industries, 
Inc., ordering offices shall purchase supplies and services 
in the following priorities: 

(1) Supplies: 
(i) Federal Prison Industries, Inc. (41 U.S.C. 48). 
(ii) Workshops. 
(iii) Commercial sources. 

(2) Services: 
(i) Works hops. 
(ii) Federal Prison Industries, Inc., or commercial 

s o m s .  
(b) No other provision of the FAR shall be construed as 

permitting an exception to the mandatory purchase of items 
on the Procurement List. 

(c) The Procurement List identifies those supplies for 
which the ordering office must obtain a formal clearance 
(8.605) from Federal hison Industries, Inc., before making 
any purchases from workshops. 

8.705 Procedures. 

8.705-1 General. 
(a) Ordering offices shall obtain supplies and services on 

the Procurement List from the central nonprofit agency or its 
designated workshops, except that supplies identified on the 
Procurement List as available from DLA or GSA supply dis- 
tribution facilities shall be obtained through DLA or GSA 
procedures. If a distribution facility cannot provide the sup 
plies, it shall inform the ordering office, which shall then 
order from the workshop designated by the Committee. 

(b) Supply distribution facilities in DLA and GSA shall 
obtain supplies on the Procurement List from the central 
nonprofit agency identified or its designated workshops. 

8.705-2 Direct-order process. 
Central nonprofit agencies may authorize ordering 

offices to transmit orders for specific supplies or services 
directly to a workshop. The written authorization remains 
valid until it is revoked by the central nonprofit agency or 
the Committee. The central nonprofit agency shall specify 
the normal delivery or performance leadtime required by 
the workshop. The ordering office shall reflect this lead- 
time in its orders. 

8.705-3 Allocation process. 
(a) When the direct order process has not been autho- 

rized, the ordering office shall submit a letter request for 
allocation (requesting the designation of the workshop to 
produce the supplies or perform the service) to the central 
nonprofit agency designated in the Procurement List. 
Ordering offices shall request allocations in sufficient time 
for a reply, for orders to be placed, and for the workshop to 
produce the supplies or provide the service within the 
required delivery or performance schedule. 

(b) The ordering office's request to the central nonprofit 
agency for allocation shall include the following informa- 
tion: 

(1) For supplies-Item name, stock number, latest 
specification, quantity, unit price, date delivery is 
required, and destination to which delivery is to be 
made. 

(2) For services-Type and location of service 
required, latest specification, work to be performed,esti- 
mated volume, and required dare or dates for completion. 

(3) Other requirements; e.g., packing, marking, as 
necessary. 
(c) When an allocation is received, the ordering office 

shall promptly issue an order to the specified workshop or to 
the central nonprofit agency, as instructed by the allocation. 
If the issuance of an order is to be delayed for more than 15 
days beyond receipt of the allocation, or canceled, the order- 
ing office shall advise the central nonprofit agency irnmedi- 
ate1 y. 

(d) Ordering offices may issue orders without limitation 
as to dollar amount and shall record them upon issuance as 
obligations. Each order shall include, as a minimum, the 
information contained in the request for allocation. 
Ordering offices shall also include additional instructions 
necessary for performance under the order; e.g., on the 
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handling of Government-furnished property, reports 
required, and notification of shipment. 

8.705-4 Compliance with orders. 
(a) The central nonprofit agency shall inform the order- 

ing office of changes in leadtime experienced by its work- 
shops to minimize requests for extensions once the order- 
ing office places an order. 

(b) The ordering office shall grant a request by a central 
nonprofit agency or workshop for revision in the delivery 
or completion schedule, if feasible. If extension of the 
delivery or completion date is not feasible, the ordering 
office shall notify the appropriate central nonprofit agency 
and request that it reallocate the order, or grant a purchase 
exception authorizing acquisition from commercial 
sources. 

(c) When a workshop fails to perform under the terms of 
an order, the ordering office shall make every effort to 
resolve the noncompliance with the workshop involved and 
to negotiate an adjustment before taking action to cancel 
the order. If the problem cannot be resolved with the work- 
shop, the ordering office shall refer the matter for resolu- 
tion fmt to the central nonprofit agency and then, if neces- 
sary, to the Committee. 

(d) When, after complying with 8.705-4(c), the ordering 
office determines that it must cancel an order, it shall notify 
the central nonprofit agency and, if practical, request a 
reallocation of the order. When the central nonprofit agen- 
cy cannot reallocate the order, it shall grant a purchase 
exception permitting use of commercial sources, subject to 
approval by the Commitm when the value of the purchase 
exception is $2,500 or more. 

I 

8.706 Purchase exceptions. 
(a) Ordering offices may acquire supplies or services 

listed on the Procurement List from commercial sources 
only if the acquisition is specifically authorized in a pur- 
chase exception granted by the designated central nonprofit 
agency. 

(b) The central nonprofit agency shall promptly grant 
purchase exceptions when- 

(1) The workshops cannot provide the supplies or 
services within the time required, and commercial 
sources can provide them earlier in the quantities 
required; or 

(2) The quantity required cannot be produced or pro- 
vided economically by the workshops. 
(c) The central nonprofit agency granting the exception 

shall specify the quantity and delivery or performance peri- 
od covered by the exception. 

(d) When a purchase exception is granted, the contract- 
ing officer shall- 

(1) Initiate purchase action within 15 days following 
the date of the exception or any extension granted by the 
central nonprofit agency; and 
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(2) Provide a copy of the solicitation to the central 
nonprofit agency when it is issued. 
(e) The Committee may also grant a purchase exception, 

under any circumstances it considers appropriate. 

8.707 Prices. 
(a) The prices on the Procurement List are fair market 

prices established by the Committee. All prices for supplies 
ordered under this subpart are f.0.b. origin. 

(b) Prices for supplies are normally adjusted semiannu- 
ally. Prices for services are normally adjusted annually. ' 

(c) The Committee may request the agency responsible 
for acquiring the supplies or service to assist it in establish- 
ing or revising the fair market price. The Committee has 
the authority to establish prices without prior coordination 
with the responsible contracting office. 

(d) X c e  changes shall normally apply to all orders 
received by the workshop on or after the effective date of 
the change. In special cases, after considering the views of 
the ordering office, the Committee may make price 
changes applicable to orders received by the workshop 
prior to the effective date of the change. 

(e) If an ordering office desires packing, packaging, or 
marking of supplies other than the standard pack as provid- 
ed on the Procurement List, any difference in costs shall be 
included zs a separate item on the workshop's invoice. The 
ordering office shall reimburse the workshop for these 
costs. 

(0 Ordering offices may make recommendations to the 
Committee at any time for price revisions for supplies and 
services on the Procurement List. 

8.708 Shipping. 
(a) Delivery is accomplished when a shipment is placed- 

aboard the vehicle of the initial carrier. The time of deliv- 
ery is the date shipment is released to and accepted by the 
initial carrier. 

(b) Shipment is normally under Government bills of lad- 
ing. However, for small orders, ordering offices may speci- 
fy other shipment methods. 

(c) When shipments are under Government bills of lad- 
ing, the bills of lading may accompany orders or be other- 
wise furnished promptly. Failure of an ordering office to 
furnish bills of lading or to designate a method of trans- 
portation may result in an excusable delay in delivery. 

(d) Workshops shall include transportation costs for 
small shipments paid by workshops as an item on the 
invoice. The ordering office shall reimburse the workshop 
for these costs. 

8.709 Payments. 
The ordering office shall normally make payments for 

supplies or services on the Procurement List within 20 
days, but no later than 30 days after shipment or after 
receipt of a correct invoice or voucher. 



PART 12 

CONTRACT DELIVERY OR 
PERFORMANCE 

12.000 Scope of part. 
This part prescribes policies and procedures relating to 

delivery or performance under contracts for supplies, ser- 
vices, and construction. 

SUBPART 12.1-DELIVERY OR PERFORMANCE 
SCHEDULES 

12.101 General. 
(a) The time of delivery or performance is an essential 

contract element and shall be clearly stated in solicitations. 
Contracting officers shall ensure that delivery or perfor- 
mance schedules are realistic and meet the requirements of 
the acquisition. Schedules that are unreasonably tight or 
difficult of attainment (1) tend to restrict competition, (2) 
are inconsistent with small business policies, and (3) may 
result in higher contract prices. 

(b) Solicitations shall, except when clearly unnecessary, 
inform bidders or offerors of the basis on which their bids 
or proposals will be evaluated with respect to time of deliv- 
ery or performance. 

(c) If timely delivery or performance is unusually 
important to the Government, liquidated damages clauses 
may be used (see Subpart 12.2). 

12.102 Factors to consider in establishing schedules. 
(a) Supplies or services. When establishing a contract 

delivery or performance schedule, consideration shall be 
given to applicable factors such as the- 

(1) Urgency of need; 
(2) Production time; 
(3) Market conditions; 
(4) Transportation time; 
(5) Industry practices; 
(6) Capabilities of small business concerns; 
(7) Administrative time for obtaining and evaluating 

offers and for awarding contracts; 
(8) Time for contractors to comply with any condi- 

tions precedent to contract performance; and 
(9) Time for the Government to perform its obliga- 

tions under the contract; e.g., furnishing Government 
property- 
@) Construction. When scheduling the time for com- 

pletion of a construction contract, the contracting officer 

shall consider applicable factors such as the- 
(1) Nature and complexity of the project; 
(2) Construction seasons involved, 
(3) Required completion date; 
(4) Availability of materials and equipment; 
(5) Capacity of the contractor to perform; and 
(6) Use of multiple completion dates. (In any given 

contract, separate completion dates may be established 
for separable items of work. When multiple completion 
dates are used, requests for extension of time must be 
evaluated with respect to each item, and the affected 
completion dates modified when appropriate.) 

12.103 Supplies or services. 
(a) The contracting officer may express contract deliv- 

ery or performance schedules in terms of- 
(1) Specific calendar dates; 
(2) Specific periods from the date of the contract; i.e., 

from the date of award or acceptance by the 
Government, or from the date shown as the effective 
date of the contract; 

(3) Specific periods from the date of receipt by the 
contractor of the notice of award or acceptance by the 
Government (including notice by receipt of contract 
document executed by the Government); or 

(4) Specific time for delivery after receipt by the con- 
tractor of each individual order issued under the con- 
tract, as in indefinite delivery type contracts and GSA 
schedules. 
(b) The time specified for contract performance should 

not be curtailed to the prejudice of the contractor because 
of delay by the Government in giving notice of award. 

(c) If the delivery schedule is based on the date of the 
contract, the contmting officer shall mail or otherwise fur- 
nish to the contractor the contract, notice of award, accep- 
tance of proposal, or other contract document not later than 
the date of the contract. 

(d) If the delivery schedule is based on the date the con- 
tractor receives the notice of award, or if the delivery 
schedule is expressed in terms of specific calendar dates on 
the assumption that the notice of award will be received by 
a specified date, the contracting officer shall send the con- 
tract, notice of award, acceptance of proposal, or other con- 
tract document by certified mail, retum receipt requested, 
or by any other method that will provide evidence of the 
date of receipt. 

(e) In invitations for bids, if the delivery schedule is 
based on the date of the contract, and a bid offers delivery 
based on the date the contractor receives the contract or 
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notice of award, the contracting officer shall evaluate the 
bid by adding 5 days (as representing the normal time for 
anival through ordinary mail). If the offered delivery date 
computed with mailing time is later than the delivery date 
required by the invitation for bids, the bid shall be consid- 
ered nonresponsive and rejected. If award is made, the 
delivery date will be the number of days offered in the bid 
after the contractor actually receives the notice of award. 

12.104 Contract clauses. 
(a) Supplies or services. ( 1 )  The contracting officer may 

use a time of delivery clause to set forth a required delivery 
schedule and to allow an offeror to propose an alternative 
delivery schedule. The clauses and their alternates may be 
used in solicitations and contracts for other than construc- 
tion and architect-engineering substantially as shown, or 
they may be changed or new clauses written. 

(2) The contracting officer may insert in solicitations 
and contracts other than those for construction and archi- 
tect-engineering, a clause substantially the same as the 
clause at 52.212-1, Time of Delivery, if the Government 
requires delivery by a particular time and the delivery 
schedule is to be based on the date of the contract. If the 
delivery schedule is expressed in terms of specific calen- 
dar dates or specific periods and is based on an assumed 
date of award, the contracting officer may use the clause 
with its Alternate I. If the delivery schedule is expressed in 
terms of specific calendar dates or specific periods and is 
based on an assumed date the contractor will receive 
notice of award, the contracting officer may use the clause 
with its Alternate 11. If the delivery schedule is to be based 
on the actual date the contractor receives a written notice 
of award, the contracting officer may use the clause with 
its Alternate III. 

(3) The contracting officer may insert in solicitations 
and contracts other than those for construction and 
architectengineering, a clause substantially the same as 
the clause at 52.212-2, Desired and Required Time of 
Delivery, if the Government desires delivery by a cer- 
tain time but requires delivery by a specified later time, 
and the delivery schedule is to be based on the date of 
the contract. If the delivery schedule is expressed in 
terms of specific calendar dates or specific periods and 
is based on an assumed date of award, the contracting 
officer may use the clause with its Alternate I. If the 
delivery schedule is expressed in terms of specific cal- 
endar dates or specific periods and is based on an 
assumed date the contractor will receive notice of 
award, the contracting officer may use the clause with 
its Altemate 11. If the delivery schedule is to be based on 
the actual date the contractor receives a written notice of 
award, the contracting officer may use the clause with 
its Alternate 111. 
(b) Construction. The contracting officer shall insert the 

clause at 52.212-3, Commencement, Prosecution, and 

Completion of Work, in solicitations and contracts when a 
fixed-price construction contract is contemplated. The 
clause may be changed to accommodate the issuance of 
orders under indefinite-delivery contracts. If the comple- 
tion date is expressed as a specific calendar date, computed 
on the basis of the contractor receiving the notice to pro- 
ceed by a certain day, the contracting officer may use the 
clause with its Alternate I. 

SUBPART 12.2-LIQUIDATED DAMAGES 

12301 General. 
This subpart provides policies and procedures for the 

use of liquidated damages clauses in solicitations and con- 
tracts for supplies, services, and construction. 

12202 Policy. 
(a) Liquidated damages clauses should be used only 

when both (1) the time of delivery or performance is such 
an important factor in the award of the contract that the 
Government may reasonably expect to suffer damage if the 
delivery or performance is delinquent, and (2) the extent or 
amount of such damage would be difficult or impossible to 
ascertain or prove. In deciding whether to include a liqui- 
dated damage clause in a contract, the contracting officer 
should consider the probable effect on such matters as pric- 
ing, competition, and the costs and difficulties of contract 
administration. 

(b) The rate of liquidated damages used must be reason- 
able and considered on a case-bycase basis since liquidat- 
ed damages fixed without any reference to probable actual 
damages may be held to be a penalty, and therefore unen- 
forceable. The contract may also include an overall maxi- 
mum dollar amount or period of time, or both, during 
which liquidated damages may be assessed, to ensure that 
the result is not an unreasonable assessment of liquidated 
damages. 

(c) The contracting officer shall take all reasonable steps 
to mitigate liquidated damages. If a liquidated damages 
clause is included in a contract and a basis for termination 
for default exists, the conaacting officer should take appro- 
priate action expeditiously to obtain performance by the 
contractor or to terminate the contract (see Subpart 49.4). If 
delivery or performance is desired after termination for 
default, efforts must be made to obtain the delivery or per- 
formance elsewhere within a reasonable time. Efficient 
administration of contracts containing a liquidated damages 
clause is imperative to prevent undue loss to defaulting 
contractors and to protect the interests of the Government. 

(d) If a contract provides for liquidated damages for 
delay, the Comptroller General, on the recommendation of 
the head of the agency concerned, is authorized and 
empowered by law to make a remission, that in the discre- 
tion of the Comptroller General is just and equitable, of the 
whole or any part of such damages. 
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12.203 Procedures. 
(a) If a liquidated damages clause is to be used in a con- 

tract, the applicable clause and appropriate rate@) of liqui- 
dated damages shall be included in the solicitation. 

(b) If a liquidated damages clause is used in a conseuc- 
tion contract, the rate(s) of liquidated damages to be 
assessed against the contractor should be for each day of 
delay and the rate(s) should as a minimum cover the esti- 
mated cost of inspection and superintendence for each day 
of delay in completion. Whenever the Government will 
suffer other specific losses due to the failure of the contrac- 
tor to complete the work on time, the rate(s) should also 
include an amount for these items. Examples of specific 
losses are- 

(1) The cost of substitute facilities; 
(2) The rental of buildings and/or equipment; or 
(3) The continued payment of quarters allowances. 

(c) If appropriate to reflect the probable damages, con- 
sidering that the Government can terminate for default or 
take other appropriate action, the rate of assessment of liq- 
uidated damages may be in two or more increments which 
provide a declining rate of assessment as the delinquency 
continues. The contract may also include an overall maxi- 
mum dollar amount or period of time, or both, during 
which liquidated damages may be assessed, to ensure that 
the result is not an unreasonable assessment of liquidated 
damages. 

12.204 Contract clauses. 
(a) The contracting officer may insert the clause at 

52.212-4, Liquidated Damages-Supplies, Services, or 
Research and Development, in solicitations and contracts 
when a fixed-price contract is contemplated for supplies, 
services, or research and development (see 12.202). 

(b) The contracting officer may insert the clause at 
52.212-5, Liquidated Damages-Construction, in solicita- 
tions and contracts for construction, except construction 
contracts on a cost-plus-fixed-fee basis (see 12.202). If dif- 
ferent completion dates are specified in the contract for 
separate parts or stages of the work, the contracting officer 
shall use the clause with its Alternate I. 

(c) The contracting officer shall insert the clause at 
52.212-6, Time Extensions, in solicitations and contracts 
for construction in which the clause at 52.212-5, 
Liquidated Damages-Construction, is used with its 
Alternate I. 

SUBPART 123--PRIORITIES AND ALLOCATIONS 

12300 Scope of subpart. 
This subpart implements the Defense Priorities and 

Allocations System P A S ) ,  a Department of Commerce 
(DOC) regulation in support of authorized national defense 

I programs (see 15 CFR 700). 

12301 Definitions. 
"Authorized program," as used in this subpart, means a 

program approved by the Federal Emergency Management 
Agency (FEMA) for priorities and allocations support 
under the Defense Production Act of 1950, as amended (50 
U.S.C. app. 2061, et seq.), to promote the national defense. 
Schedule I of the DPAS lists currently authorized pro- 
&rams. 

"Controlled materials," as used in this subpart, means 
the various shapes and forms of steel, copper, aluminum, 
and nickel alloys specified in Schedule 11, and defined in 
Schedule III, of the DPAS. 

"Delegate Agency," as used in this subpart, means an 
agency of the U.S. Government authorized by delegation 
from DOC to place priority ratings on contracts that sup 
port authorized programs. Schedule I of the DPAS lists the 
Delegate Agencies. 

"Rated order" means a prime contract for any product, 
service, or material (including controlled materials) placed 
by a Delegate Agency under the provisions of the DPAS in 
support of an authorized program and which require prefer- 
ential treatment, and includes subcontracts and purchase 
orders resulting under such contracts. 

12302 General. 
(a) Under Title I of the Defense Production Act of 1950, 

as amended (50 U.S.C. app. 2061, et seq.), the President is 
authorized (1) to require that contracts in support of the 
national defense be accepted and performed on a preferen- 
tial or priority &is over all other contracts, and (2) to allo- 
cate materials and facilities in such a manner as to promote 
the national defense. 

(b) The Office of Industrial Resource Administration 
(OIRA), DOC, is responsible for administering and enforc- 
ing a system of priorities and allocations to carry out Title I 
of the Defense Production Act for industrial items. The 
DPAS has been established to promote the timely availabil- 
ity of the necessary industrial resources to meet current 
national defense requirements and to provide a framework 
to facilitate rapid industrial mobilization in case of national 
emergency. 

(c) The Delegate Agencies (see Schedule I of the DPAS) 
have been given authority by DOC to place rated orders in 
support of authorized programs. Other government agen- 
cies, Canada, and other friendly foreign nations may apply 
for special rating authority in support of authorized pro- 
grams (see 15 CFR 700.55). 

(d) Rated orders shall be placed in accordance with the 
I 

procedures in the DPAS. Contracting officers responsible 
for acquisitions in support of authorized programs shall be 
familiar with the DPAS and should provide guidance on the 
DPAS to contractors and suppliers receiving rated orders. 
Agency heads shall ensure compliance with the DPAS by 
contracting activities within their agencies. 
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(e) Under the Defense Production Act, any willful viola- 
tion of the Act, the DPAS, or any official action taken by 
DOC under the DPAS, is a crime punishable by a maxi- 
mum fine of $10,000, one year in prison, or both (see 15 I CFR 700.70 and 15 CFR 700.74). 

12303 Procedures. 
(a) There are two levels of priority for rated orders 

established by the DPAS, identified by the rating symbols 
"DOn and "DX." All DO rated orders have equal priority 
with each other and take preference over unrated orders. 
All DX rated orders have equal priority with each other and 
take preference over DO rated and unrated orders. DX rat- 
ings are used for special defense programs designated by 
the President to be of the highest national priority. 

(b) DOC may issue a Directive to compel a contractor 
or supplier to accept a rated order, to rearrange production 
or delivery schedules, or to improve shipments against par- 
ticular rated orders. Directives issued by DOC take prece- 
dence over all rated and unrated orders as stated in the 
Directive. 

(c) In addition to any other contractual requirements, a I valid rated order must contain (see 15 CFR 700.12) the fol- 
lowing: 

(1) A priority rating consisting of the appropriate DO 
or DX rating symbol and a program or identification 
symbol to indicate the authorized program (see 
Schedule I of the DPAS). 

(2) A required delivery date or delivery dates. 
(3) The signature of an individual authorized by the 

agency to sign rated orders. 
(d) The DPAS has the following three basic elements 

which are essential to the operation of the system: 
(1) Mandatory acceptance of rated orders. A rated 

order shall be accepted by a contractor or supplier 
unless rejected for the reasons provided for mandatory 

I rejection in 15 CFR 700.13(b), or for optional rejection 
in 15 CFR 700.13(c). 

(2) Mandatory extension of priority ratings through- 
out the acquisition chain. Contractors and suppliers 
receiving rated orders shall extend priority ratings to 
subcontractors or vendors when acquiring items to fill 

I the rated orders (see 15 CFR 700.15). 
(3) Priority scheduling of production and delivery. 

Contractors and suppliers receiving rated orders shall 
give the rated orders priority over other contracts as 
needed to meet delivery requirements (see 15 CFR 

1 700.14). 
(e) Agencies shall provide contracting activities with 

specific guidance on the issuance of rated orders in support 
of agency programs. 

(0 Contracting officers shall follow agency procedural 
instructions concerning the use of rated orders in support of 
agency programs. 
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(g) Contracting officers, contractors, or subcontractors 
at any tier, that experience d=culty placing rated orders, 
obtaining timely delivery under rated orders, locating a 
contractor or supplier to fill a rated order, ensuring that 
rated orders receive preferential treatment by contractors or 
suppliers, at require rating authority for items not automat- 
ically ratable under the DPAS, should promptly seek spe- 
cial priorities assistance in accordance with agency proce- 
dures (see 15 CFR 700.50-55). 

(h) Contracting officers shall report promptly any viola- 
I 

tions of the DPAS to DOC in accordance with agency pro- 
cedures. 

12304 Solicitation provision and contract clause. 
(a) Contracting officers shall insert the provision at 

52.212-7, Notice of Priority Rating for National Defense 
Use, in solicitations when the contract to be awarded will 
be a rated order. 

(b) Contracting officers shall insert the clause at 52.212- 
8, Defense Priority and Allocation Requirements, in con- 
tracts that are rated orders. 

SUBPART 12.4--VARIATION IN QUANTITY 

12.401 Supply contracts. 
(a) A fixed-price supply contract may authorize 

Government acceptance of a variation in the quantity of 
items called for if the variation is caused by conditions of 
loading, shipping, or packing, or by allowances in manu- 
facturing processes. Any permissible variation shall be stat- 
ed as a percentage and it may be an increase, a decrease, or 
a combination of both; however, conbracts for subsistence 
items may use other applicable terms of variation in quan- 
tity. 

(b) There should be no standard or usual variation per- 
centage. The overrun or undermn permitted in each con- 
tract should be based upon the normal commercial prac- 
tices of a particular industry for a particular item, and the 
permitted percentage should be no larger than is necessary 
to afford a contractor reasonable protection. The permissi- 
ble variation shall not exceed plus or minus 10 percent 
unless a different limitation is established in agency regula- 
tions. Consideration shall be given to the quantity to which 
the percentage variation applies. For example, when deliv- 
ery will be made to multiple destinations and it is desired 
that the quantity variation apply to the item quantity for 
each destination, this requirement must be stated in the 
contract 

(c) Contractors are responsible for delivery of the speci- 
fied quantity of items in a fixed-price contract, within 
allowable variations, if any. If a contractor delivers a quan- 
tity of items in excess of the contract requirements plus any 
allowable variation in quantity, particularly small dollar 
value overshipments, it results in unnecessary adrninistra- 
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tive costs to the Government in determining disposition of 
the excess quantity. Accordingly, the contract may include 
the clause at 52.212-10, Delivery of Excess Quantities, to 
provide that- 

(1) Excess quantities of items totaling up to $250 in 
value may be retained without compensating the con- 
tractor; and 

(2) Excess quantities of items totaling over $250 in 
value may, at the Government's option, be either 
returned at the contractor's expense or retained and paid 
for at the contract unit price. 

12.402 Construction contracts. 
Construction contracts may authorize a variation in esti- 

mated quantities of unit-priced items. When the variation 
between the estimated quantity and the actual quantity of a 
unit-priced item is more than plus or minus 15 percent, an 
equitable adjustment in the contract price shall be made 
upon the demand of either the Government or the contrac- 
tor. The contractor may request an extension of time if the 
quantity variation is such as to cause an increase in the 
time necessary for completion. The contracting officer 
must receive the request in writing within 10 days from the 
beginning of the period of delay. However, the contracting 
officer may extend this time limit before the date of final 
settlement of the contract. The contracting officer shall 
ascertain the facts and make any adjustment for extending 
the completion date that the findings justify. 

12.403 Contract clauses. 
(a) The contracting officer shall insert the clause at 

52.212-9, Variation in Quantity, in solicitations and con- 
tracts, when a fned-price supply contract is contemplated 
for supplies, and for services that involve the furnishing of 
supplies. 

(b) The contracting officer may insert the clause at 52212- 
10, Delivery of Excess Quantities, in solicitations and con- 
tracts when a fd -p r ice  supply contract is contemplated. 

(c) The contracting officer shall insert the clause at 
52.212-1 1, Variation in Estimated Quantity, in solicitations 
and contracts when a fixed-price construction contract is 
contemplated that authorizes a variation in the estimated 
quantity of unit-priced items. 

SUBPART 12MUSPENSION OF WORK, STOP- 
WORK ORDERS, AND GOVERNMENT DELAY 

OF WORK 

12.501 General. 
Situations may occur during contract performance that 

cause the Government to order a suspension of work, or a 
work stoppage. This subpart provides clauses to meet these 
situations and a clause for settling contractor claims for 

unordered Government caused delays that are not other- 
wise covered in the contract 

12.502 Suspension of work. 
A suspension of work under a construction or architect- 

engineer contract may be ordered by the contracting officer 
for a reasonable period of time. If the suspension is unrea- 
sonable, the contractor may submit a written claim for 
increases in the cost of performance, excluding profit. 

12.503 Stop-work orders. 
(a) Stopwork orders may be used, when appropriate, in 

any negotiated fixed-price or cost-reimbursement supply, 
research and development, or service contract if work stop- 
page may be required for reasons such as advancement in 
the state-of-the-art, production or engineering break- 
throughs, or realignment of programs. 

(b) Generally, a stop-work order will be issued only if it 
is advisable to suspend work pending a decision by the 
Government and a supplemental agreement providing for 
the suspension is not feasible. Issuance of a stop-work 
order shall be approved at a level higher than the contract- 
ing officer. Stopwork orders shall not be used in place of a 
termination notice after a decision to terminate has been 
made. 

(c) Stop-work orders should include- 
(1) A description of the work to be suspended; 
(2) Instructions concerning the contractor's issuance 

of further orders for materials or services; 
(3) Guidance to the contractor on action to be taken 

on any subcontracts; and 
(4) Other suggestions to the contractor for minirniz- 

ing costs. 
(d) Promptly after issuing the stop-work order, the con- 

uacting officer should discuss the stop-work order with the 
contractor and modify the order, if necessary, in light of the 
discussion. 

(e) As soon as feasible after a stop-work order is issued, 
but before its expiration, the contracting officer shall take 
appropriate action to- 

(1) Terminate the contract; 
(2) Cancel the stopwork order (any cancellation of a 

stopwork order shall be subject to the same approvals 
as were required for its issuance); or 

(3) Extend the period of the stop-work order if it is 
necessary and if the contractor agrees (any extension of 
the stop-work order shall be by a supplemental agree- 
men t). 

12.504 Government delay of work. 
(a) The clause at 52.212-15, Government Delay of 

Work, provides for the administrative settlement of con- 
tractor claims that arise from delays and interruptions in 
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the contract work caused by the acts, or failures to act, of 
the contracting officer. This clause is not applicable if the 
contract otherwise specifically provides for an equitable 
adjustment because of the delay or interruption; e.g., when 
the Changes clause is applicable. 

(b) The clause does not authorize the contracting officer 
to order a suspension, delay, or interruption of the contract- 
work and it shall not be used as the basis or justification of 
such an order. 

(c) If the contracting officer has notice of an unordered 
delay or interruption covered by the clause, the contracting 
officer shall act to end the delay or take other appropriate 
action as soon as practicable. 

(d) The contracting officer shall retain in the file a 
record of all negotiations leading to any adjustment made 
under the clause, and related cost or pricing data. 

12505 Contract clauses. 
(a) The contracting officer shall insert the clause at 

52.212-12, Suspension of Work, in solicitations and con- 

tracts when a fied-price construction or architect-engineer 
contract is contemplated. 

(b)(l) The contracting officer may, when contracting by 
negotiation, insert the clause at 52.212-13, Stop-Work 
Order, in solicitations and contracts for supplies, services, 
or research and development. 

(2) If a cost-reimbursement contract is contemplated, 
the contracting officer shall use the clause with its 
Alternate I. 
(c) The contracting officer shall insert the clause at 

52.212-14, Stopwork Order-Facilities, in solicitations 
and contracts when a facilities acquisition contract or a 
consolidated facilities contract is contemplated. 

(d) The contracting officer shall insert the clause at 
52.212-15, Government Delay of Work, in solicitations and 
contracts when a fied-price contract is contemplated for 
supplies other than commercial or modified-commercial 
items. The clause use is optional when a fixed-price con- 
tract is contemplated for services, or for supplies that are 
commercial or modifiedcommercial items. 
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PART 13 

SMALL PURCHASE AND OTHER 
SIMPLIFIED PURCHASE PROCEDURES 

13.000 Scope of part. 
This part prescribes policies and procedures for the 

acquisition of supplies, nonpersonal services, and construc- 
tion from commercial sources, the aggregate amount of 
which does not exceed $25,000. 

SUBPART 13.1-GENERAL 

13.101 Definitions. 
"Bulk funding" means a system whereby a contracting 

officer receives authorization from a fiscal and accounting 
officer to obligate funds on purchase documents against a 
specified lump sum of funds reserved for the purpose for a 
specified period of time rather than obtaining individual 
obligational authority on each purchase document. 

"Delivery Order," as used in this part, means an order 
for supplies or services placed against an established con- 
tract or with Government sources of supply. 

"Purchase Order," as used in this part, means an offer by 
the Government to buy certain supplies or nonpersonal ser- 
vices and construction from commercial sources, upon 
specified terms and conditions, the aggregate amount of 
which does not exceed the small purchase limit. The 
Optional Form 347, Order for Supplies or Services, is 
designed for this purpose. 

"Small purchase" means an acquisition of supplies, non- 
personal services, and construction in the amount of 
$25,000 or less using the procedures prescribed in this part. 

"Small purchase procedures" means the methods pre- 
scribed in this part for making small purchases using 
imprest funds, purchase orders, and blanket purchase 
agreements. The term excludes- 

(a) Requirements obtained through the use of Delivery 
Orders; 

(b) Contracts with the Small Business Administration 
(SBA) under Section 8(a) of the Small Business Act (see 
Part 19); and 

(c) Contracts awarded through (1) sealed bidding (see 
Part 14), (2) the negotiation procedures in Part 15, or (3) 
small business or labor surplus area set-asides (see Parts 19 
and 20), other than small business-small purchase set- 
asides prescribed in 13.105. 

13.102 Purpose. 
The purpose of this part is to prescribe simplified proce- 

dures for small purchases in order to (1) reduce adminism- 
tive costs and (2) improve opportunities for small business 
concerns and small disadvantaged business concerns to 
obtain a fair proportion of Government contracts. 

13.103 Policy. 
(a) The procedures prescribed in this part shall be used 

to the maximum extent practicable for all purchases of sup- 
plies or services not exceeding the small purchase limita- 
tion unless requirements can be met by using required 
sources of supply (see Part 8). 

(b) Small purchase procedures shall not be used in the 
acquisition of supplies and services initially estimated to 
exceed the small purchase limitation even though resulting 
awards do not exceed that limit. Requirements aggregating 
more than the small purchase dollar limitation shall not be 
broken down into several purchases that are less than the 
limit merely to permit negotiation under small purchase 
procedures. 

13.104 Procedures. 
(a) Contracting officers shall use the small purchase pro- 

cedure that is most suitable, efficient, and economical in 
the circumstances of each acquisition. Contracting officers 
may use the procedures in this part in acquisitions from 
Government supply sources (see Part 8), if their use is 
authorized by the basic contract or concurred in by the 
source. 

(b) Related items (such as small hardware items or spare 
parts for vehicles) may be included in one solicitation and 
the award made on an "all-or-none" basis if suppliers are 
so advised when quotations are requested. 

(c) Agencies shall use bulk funding to the maximum 
extent practicable to reduce processing time, handling, and 
documentation. Bulk funding is particularly appropriate if 
numerous purchases using the same type of funds are to be 
made during a given period. 

(d) Agencies shall inspect items or services acquired 
under small purchase procedures as prescribed in 46.404. 

(e) Agencies shall use United States-owned foreign cur- 
rency, if appropriate, in making payments for small pur- 
chases (see Subpart 25.3). 

(f) This part does not preclude using (1) Standard Form 
1442, Solicitation, Offer and Award (Construction, 
Alteration, or Repair), for construction contracts (see 
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36.7010)) or (2) negotiated two-party contracts (see Part 
15), for acquisitions not exceeding the small purchase limi- 
tation. 

I (g) For proposed purchases covered by this part, see 
5.101 (a)(2) for public display requirements. 

(h) When a quotation, oral or written, is to be rejected 
because a small business firm is determined to be not 
responsible (see Subpart 9.1), see 19.6 with respect to 
Certificates of Competency. 

13.105 Small business-small purchase set-asides. 
(a) Except as provided in paragraphs (b), (c), and (d) 

below, each acquisition of supplies or services that has an 
anticipated dollar value of $25,000 or less and is subject to 
small purchase procedures, shall be reserved exclusively 
for small business concerns. This shall be accomplished by 
using the category of set-asides established by Pub. L. 95- 
507, specifically for small purchases, identified as small 
business-small purchase set-asides established by Section 
15Cj) of the Small Business Act (15 U.S.C. 644Cj)) (see 
Pub. L. 95-507). 

(b) The requirements of this section 13.105 apply only 
to purchases in the United States, its territories and posses- 
sions, Puem Rico, and the Trust Territory of the Pacific 
Islands (see 19.000@)). Foreign concerns shall not be 
solicited or awarded acquisitions reserved for small busi- 
ness concerns. 

(c) The requirement for small business-small purchase 
set-asides does not affect the responsibility of agencies to 
make purchases from required sources of supply, such as 
Federal Prison Industries, Industries for the Blind and 
Other Severely Handicapped, and mandatory multiple- 
award Federal Supply Schedule contracts. 

(d)(l) Each written solicitation under a small business- 
small purchase set-aside shall contain the provision at 
52.219-4, Notice of Small Business-Small Purchase Set- 
Aside. If the solicitation is oral, however, information sub- 
stantially identical to that which is in the provision shall be 
given to potential quoters. 

(2) If the contracting officer determines there is no 
reasonable expectation of obtaining quotations from two 
or more responsible small business concerns (or at least 
one if the purchase does not exceed the dollar threshold, 
prescribed in 13.106, for obtaining competition and 
price reasonableness) that will be competitive in terms 
of market price, quality, and delivery, the contracting 
officer need not proceed with the small business-small 
purchase set-aside and may purchase on an unrestricted 
basis. If the SBA procurement center representative dis- 
agrees with a contracting officer's decision not to pro- 
ceed with a small business-small purchase set-aside, the 

SBA procurement center representative may appeal the 
decision in accordance with the procedures set forth in 
19.505. 

(3) If the contracting officer proceeds with the small 
business-small purchase set-aside and receives a quota- 
tion from only one responsible small business concern 
at a reasonable price (see 13.106(c)), the contracting 
officer shall make an award to that concern. However, if 
the contracting officer does not receive a reasonable 
quotation from a responsible small business concern, the 
contracting officer may cancel the small business-small 
purchase set-aside and complete the purchase on an 
unrestricted basis. 

(4) When proceeding under 13.105(d)(l) or (3), the 
contracting officer shall ascertain the availability of 
small business suppliers by telephone or other informal 
means (see 1 3.1 M(bX4)). 

(5) If the purchase is on an unrestricted basis under 
13.105(d)(2), the contracting officer shall document in 
the file the reason for the unrestricted purchase. 
(e) Policy concerning nonmanufacturers under small 

business-small purchase set-asides is prescribed in 
19.501(f)(2). 

13.106 Competition and price reasonableness. 
(a) Purchases not over 10 percent of the small purchase 

limitation. (1) Purchases not exceeding this limit may be 
made without securing competitive quotations if the con- 
tracting officer considers the prices to be reasonable. 

(2) Such purchases shall be distributed equitably 
among qualified suppliers. 

(3) If practical, a quotation shall be solicited h m  other 
than the previous supplier before placing a repeat order. 

(4) The administrative cost of verifying the reason- 
ableness of the price of purchases not exceeding 10 per- 
cent of the small purchase limitation may more than off- 
set potential savings from detecting instances of over- 
pricing. Therefore, action to verify price reasonableness 
need be taken only when- 

(i) The buyer or contracting officer suspects or has 
information (e.g., comparison to previous prices paid 
or personal knowledge of the item involved) to indi- 
cate that the price may not be reasonable; or 

(ii) Purchasing an item for which no comparable 
pricing information is readily available (e.g., an item 
that is not the same as, or is not similar to, other 
items that have been recently purchased on a compet- 
itive basis). 

(b) Purchases over 10 percent of the small purchase 
limitation. (1) Contracting officers shall solicit quotations 
from a reasonable number of sources to promote competi- 
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be included in the solicitation when applicable. (See 
14.201-5(~).) 

(a) Foreseeable costs or delays to the Government result- 
ing from such factors as differences in inspection, locations 
of supplies, and transportation. If bids are on an f.0.b. origin 
basis (see 47.303 and 47.305), transportation costs to the 
designated points shall be considered in determining the 
lowest cost to the Government. 

(b) Changes made, or requested by the bidder, in any of 
the provisions of the invitation for bids, if the change does 
not constitute a ground for rejection under 14.404. 

(c) Advantages or disadvantages to the Govemment that 
might result from making more than one award (see 14.201- 
6(q)). The contracting officer shall assume, for the purpose 
of making multiple awards, that $500 would be the adminis- 
trative cost to the Government for issuing and administering 
each contract awarded under a solicitation. Individual 
awards shall be for the items or combinations of items that 
result in the lowest aggregate cost to the Government, 
including the assumed administrative costs. 

(d) Federal, State, and local taxes (see Part 29). 
(e) Origin of supplies, and, if foreign, the application of 

the Buy American Act or any other prohibition on foreign 
purchases (see Part 25). 

14.201-9 Simplified contract format. 
Policy. For fm-fixed-price or futed-price with economic 

price adjustment acquisitions of supplies and services, the 
contracting officer may use the simplified contract format in 
lieu of the uniform contract format (see 14.201-1). The con- 
tracting officer has flexibiity in preparation and organization 
of the simplified contract format. However, the following 
format should be used to the maximum practical extent 

(a) Solicitationlcontract form. Standard Form ( S F )  
1447, Solicitation/Contract, shall be used as the first page of 
the solicitation. 

(b) Contract schedule. Include the following for each 
contract line item: 

(1) Contract line item number. 
(2) Description of supplies or services, or data suffi- 

cient to identify the requirement. 
(3) Quantity and unit of issue. 
(4) Unit price and amount. 
(5) Packaging and marking requirements. 
(6) Inspection and acceptance, quality assurance, and 

reliability requirements. 
(7) Place of delivery, performance and delivery dates, 

period of performance, and f.0.b. point. 
(8) Other item-peculiar information as necessary 

(e.g., individual fund citations). 
(c) Clauses. Include the clauses required by this regula- 

tion. Additional clauses shall be incorporated only when 
considered absolutely necessary to the particular acquisi- 
tion. 

(d) List of documents and attachments. Include if 
necessary. 

(e) Representations and instructions. 
(1) Representations and certjfications. Insert those 

solicitation provisions that require representations, certi- 
fications, or the submission of other information by 
offerors. 

(2) Instructions, conditions, and notices. Include the 
solicitation provisions required by 14.201-6. Include any 
other information/instructions necessary to guide offer- 
ors. 

(3) Evaluation factors for award. Insert all evalua- 
tion factors and any significant subfactors for award. 

(4) Upon award, the contracting officer need not 
I 

physically include the provisions in subparagraphs 
(e)(l), (2), and (3) of this subsection in the resulting con- 
tract, but shall retain them in the contract file. Award by 
acceptance of a bid on the award portion of SF 1447 
incorporates the representations, certifications, and other 
statements of bidders in the resultant contract even 
though not physically attached. 

14.202 General rules for solicitation of bids. 

14.2021 Bidding time. 
(a) Policy. A reasonable time for prospective bidders to 

prepare and submit bids shall be allowed in all invitations, 
consistent with the needs of the Government. (For construc- 
tion contracts, see 36.303(a).) A bidding time (i.e., the time 
between issuance of the solicitation and opening of bids) of 
at least 30 calendar days shall be provided, when synopsis is 
required by Subpart 5.2. 

(b) Factors to be considered. Because of unduly limited 
bidding time, some potential sources may be precluded 
from bidding and others may be f o r d  to include amounts 
for contingencies that, with additional time, could be elirni- 
nated. To avoid unduly restricting competition or paying 
higher-than-necessary prices, consideration shall be given to 
such factors as the following in establishing a reasonable 
bidding time: (1) degree of urgency; (2) complexity of 
requirement; (3) anticipated extent of subcontracting; (4) 
whether use was made of presolicitation notices; (5) geo- 
graphic distribution of bidders; and (6) normal mailing time 
for both invitations and bids. 

142022 Telegraphic bids. 
(a) Telegraphic bids and mailgrams shall be authorized 

only when- 
(1) The date for the opening of bids will not allow 

bidders sufficient time to submit bids on the prescribed 
f m s ;  or 

(2) Prices are subject to frequent changes. 
(b) If telegraphic bids are to be authorized, see 14.201- 

6(g). Unauthorized telegraphic bids shall not be considered 
(see 14.301@)). 

14.202-3 Bid envelopes. 
(a) Postage or envelopes bearing "Postage and Fees 

14-5 



14.202-4 FEDERAL ACQUISITION REGULATION (FAR) 

Paid" indicia shall not be distributed with the invitation for 
bids or otherwise supplied to prospectivz bidders. 

(b) To provide for ready identification and proper handling 
of bids, Optional Form 17, Sealed Bid Label, may be fur- 
nished with each bid set The form may be obtained from the 
General Services Administration (see 53.107). 

142024 Bid samples. 
(a) Definition. "Bid sample" means a sample to be fur- 

nished by a bidder to show the characteristics of the product 
offered in a bid. 

(b) Policy. 
(1) Bidders shall not be required to famish bid samples 

unless there are characteristics of the product that cannot 
be described adequately in the specification or purchase 
description. 

(2) Bid samples will be used only to determine the 
responsiveness of the bid and will not be used to deter- 
mine a bidder's ability to produce the required items. 

(3) Bid samples may be examined for any required 
characteristic, whether or not such characteristic is ade- 
quately described in the specification, if listed in accor- 
dance with subdivision (e)(l)(ii) below. 

(4) Bids will be rejected as nonresponsive if the sample 
fails to conform to each of the characteristics listed in the 
invitation. 
(c) When to use. The use of bid samples would be appm 

priate for products that must be suitable from the standpoint 
of balance, facility of use, general "feel," color, pattern, or 
other characteristics that cannot be described adequately in 
the specification. However, when more than a minor portion 
of the characteristics of the product cannot be adequately 
described in the specification, products should be acquired by 
two-step sealed bidding or negotiation, as appropriate. 

(d) Justijication. The reasons why acceptable products 
cannot be acquired without the submission of bid samples 
shall be set forth in the contract file, except where the sub- 
mission is required by the formal specifications (Federal, 
Military, or other) applicable to the acquisition. 

(e) Requirements for samples in invitations for bids. (1) 
Invitations for bids shall- 

(i) State the number and, if appropriate, the size of 
the samples to be submitted and otherwise fully 
describe the samples required; and 

(ii) List all the characteristics for which the samples 
will be examined. 
(2) If bid samples are required, see 14.201-6(0). 

(f) Waiver of requirement for bid samples. (1) The 
requirement for furnishing bid samples may be waived when 
a bidder offers a product previously or currently being con- 
tracted for or tested by the Government and found to comply 
with specification requirements conforming in every material 
respect with those in the current invitation for bids. When the 
requirement may be waived, see 14.201-6(0)(2). 

(2) Where samples required by a Federal, Military, or 
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other formal specification are not considered necessary 
and a waiver of the sample requirements of the specifica- 
tion has been authorized, a statement shall be included in 
the invitation that notwithstanding the requirements of the 
specification, samples will not be required. 
(g) Unsolicited samples. Bid samples furnished with a bid 

that are not required by the invitation generally will not be 
considered as qualifying the bid and will be disregarded. 
However, the bid sample will not be disregarded if it is clear 
from the bid or accompanying papers that the bidder's inten- 
tion was to qualify the bid. (See 14.404-2(d) if the qualifica- 
tion does not conform to the solicitation.) 

(h) Handling of bid samples. 
(1) Samples that are not destroyed in testing shall be 

returned to bidders at their request and expense, unless 
othenvise specified in the invitation. 

(2) Disposition instructions shall be requested from 
bidders and samples disposed of accordingly. 

(3) Samples ordinarily will be returned collect to the 
address from which received if disposition instructions are 
not received within 30 days. Small items may be returned 
by mail, postage prepaid. 

(4) Samples that are to be retained for inspection pur- 
poses in co~ection with deliveries shall be transmitted to 
the inspecting activity concerned, with instructions to 
retain the sample until completion of the contract or until 
disposition instructions are furnished. 

(5) Where samples are consumed or their usefulness is 
impaired by tests, they will be disposed of as scrap unless 
the bidder requests their return. 

14.2025 Descriptive literature. 
(a) Definition. "Descriptive literature" means information, 

such as cuts, illustrations, drawings, and brochures, which 
shows the characteristics or construction of a product or 
explains its operation. It is furnished by bidders as a part of 
their bids to describe the products offered. The term includes 
only information required to determine acceptability of the 
product. It excludes other information such as that furnished 
in connection with the qualifications of a bidder or for use in 
operating or maintaining equipment. 

(b) Policy. Bidders shall not be required to furnish 
descriptive literature unless the contracting oflice needs it to 
determine before award whether the products offered 
meet the specification and to establish exactly what the bid- 
der proposes to furnish. 

(c) Justification. The reasons why product acceptability 
cannot be determined without the submission of descriptive 
literature shall be set forth in the contract file, except when 
such submission is required by formal specifications 
(Federal, Military, or other) applicable to the acquisition. 

(d) Requirements of invitation for bidr. 
(1) The invitation shall clearly state (i) what descriptive 

literature is to be furnished, (ii) the purpose for which it is 
required, (iii) the extent to which it will be 
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ed as nonresponsive. 
(3) When a bid indicates deletion of the economic price 

adjustment clause, the bid shall be rejected as nonrespon- 
sive since the downward economic price adjustment pro- 
visions are thereby limited 

(4) When a bidder decreases the maximum percentage 
of economic price adjustment stipulated in the invitation, 
the bid shall be evaluated at the base price on an equal 
basis with bids that do not reduce the stipulated ceiling. 
However, after evaluation, if the bidder offering the lower 
ceiling is in a position to receive the award, the award 
shall reflect the lower ceiling. 

14.407-5 Reserved. 

14.4076 Equal low bids. 
(a) Contracts shall be awarded in the following order of 

priority when two or more low bids are equal in all respects: 
(1) S m d  business concerns that are also labor surplus 

area concems. 
(2) Other small business concerns. 
(3) Other business concerns that are also labor surplus 

area concems. 
(4) Other business concems. 

(b) If two or more bidders still remain equally eligible 
after application of paragraph (a) above, award shall be made 
by a drawing by lot limited to those bidders. If time permits, 
the bidders involved shall be given an opportunity to attend 
the drawing. The drawing shall be witnessed by at least three 
persons, and the contract file shall contain the names and 
addresses of the witnesses and the person supervising the 
drawing. 

(c) When an award is to be made by using the priorities 
under this 14.407-6, the contracting officer shall include a 
written agreement in the contract that the contractor will per- 
form, or cause to be performed, the contract in accordance 
with the circumstances justifying the priority used to break 
the tie or select bids for a drawing by lot. 

14.407-7 Documentation of award. 
(a) The contracting officer shall document compliance 

with 14.103-2 in the contract file. 
(b) The documentation shall either state that the accepted 

bid was the lowest bid received, or list all lower bids 
with reasons for their rejection in sufficient detail to jushfy 
the award. 

(c) When an award is made after receipt of equal low bids, 
the documentation shall describe how the tie was broken. 

14.407-8 Protests against award. 
See Subpart 33.1, Protests. 

14.408 Information to bidders. 

14.408-1 Award of unclassified contracts. 
(a)(l) The contracting officer shall as a minimum (subject 

to any resmctim in Subpart 9.4)- 
(i) Notify unsuccessful bidders promptly that their 

bids were not accepted; 
(ii) Extend appreciation for the interest the unsuc- 

cessful bidders have shown in submitting a bid; and 
(iii) When award is made to other than a low bidder, 

stare the reason for rejection in the notice to each of the 
uns-ful low bidders. 
(2) For acquisitions subject to the Trade Agreements 

Act (see 25.405(e)), agencies shall promptly, but in no 
event later than 7 working days after award, give unsuc- 
cessful offerm from designated countries written notice 
stating- 

(i) That their offers were not accepted; 
(i) That a contract has been awatded; 
(5) The dollar amount of the successful offer; and 
(iv) The name and address of the successful offeror. 

(b) Notification to unsuccessful bidders may be oral or in 
writing through the use of a form postal card or other appre 
priate means. 

(c) Should additional information be requested, the con- 
tracting officer shall provide the unsuccessful bidders with 
the name and address of the successful bidder, the contract 
price, and the locarion where a copy of the abstract of offers 
is available for inspection. However, when multiple awards 
have been made and furnishing information on the successful 
bids would require so much work as to interfere with normal 
operations of the contracting office, only information con- 
cerning location of the abstract of offers need be given. 

(d) When a request is received concerning an unclassified 
invitation from an inquirer who is neither a 
bidder nor a representative of a bidder, the contracting officer 
should make every effort to furnish the names of successful 
bidders and, if requested, the prices at which awards were 
made. However, when such requests require so much work as 
to interfere with the normal operations of the contracting 
office, the inquirer will be advised where a copy of the 
abstract of offas may be seen. 

(e) Requests for records shall be governed by agency reg- 
ulations implementing Subpart 24.2. 

14.408-2 Award of classified contracts. 
In addition to 14.408-1, if classifled information was fur- 

nished or created in connection with the solicitation, the con- 
tracting officer shall advise the unsuccessful bidders, includ- 
ing any who did not bid, to take disposition action in accor- 
dance with agency procedures. The name of the successful 
biddex and the contract price will be furnished to unsuccess- 
ful bidders only upon request. Information 
regarding a classified award shall not be fumished by tele- 
phone. 
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14.501 General. 
Two-step sealed bidding is a combination of competitive 

procedures designed to obtain the benefits of sealed bidding 
when adequate specifications are not available. An objec- 
tive is to permit the development of a sufficiently descrip 
tive and not unduly restrictive statement of the 
Government's requirements, including an adequate techni- 
cal data package, so that subsequent acquisitions may be 
made by conventional sealed bidding. This method is espe- 
cially useful in acquisitions requiring technical proposals, 
particularly those for complex items. It is conducted in two 
steps: 

(a) Step one consists of the request for, submission, eval- 
uation, and (if necessary) discussion of a technical proposal. 
No pricing is involved. The objective is to determine the 
acceptability of the supplies or services offered. As used in 
this context, the word "technical" has a broad connotation 
and includes, among other things, the engineering approach, 
special manufacturing processes, and special testing tech- 
niques. It is the proper step for clarification of questions 
relating to technical requirements. Conformity to the techni- 
cal requirements is resolved in this step, but not responsibil- 
ity as defined in 9.1. 

(b) Step two involves the submission of sealed priced 
bids by those who submitted acceptable technical proposals 
in step one. Bids submitted in step two are evaluated and 
the awards made in accordance with Subparts 14.3 and 
14.4. 

14.502 Conditions for use. 
(a) Unless other factors require the use of sealed bidding, 

two-step sealed bidding may be used in preference to nego- 
tiation when all of the following conditions are present: 

(1) Available specifications or purchase descriptions 
are not definite or complete or may be too restrictive 
without technical evaluation, and any necessary discus- 
sion, of the technical aspects of the requirement to ensure 
mutual understanding between each source and the 
Government 

(2) Definite criteria exist for evaluating technical pro- 
posals. 

(3) More than one technically qualified source is 
expected to be available. 

(4) Sufficient time will be available for use of the 
two-step method. 

(5) A firm-fixed-price contract or a fixed-price con- 
tract with economic price adjustment will be used. 
(5) None of the following precludes the use of two-step 

sealed bidding: 
(1) Multi-year contracting. 
(2) Governmentawned facilities or special tooling to 
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be made available to the successful bidder. 
(3) A total small business and/or labor surplus area 

set-aside (see 19.502-2 and 20.201). 
(4) A fust or subsequent production quantity is being 

acquired under a performance specification. 

14.503 Procedures. 

14.503-1 Step one. 
(a) Requests for technical proposals shall be distributed 

in accordance with 14.203-1. In addition, the request shall 
be synopsized in accordance with Part 5. The request must 
include, as a minimum, the following: 

(1) A description of the supplies or services required. 
(2) A statement of intent to use the twestep method. 
(3) The requirements of the technical proposal. 
(4) The evaluation criteria, to include all factors and 

any significant subfactors. 
(5) A statement that the technical proposals shall not 

include prices or pricing information. 

I 
(6) The date, or date and hour, by which the proposal 

must be received (see 14.201-qr)). 
(7) A statement that (i) in the second step, only bids 

based upon technical proposals determined to be accept- 
able, either initially or as a result of discussions, will be 
considered for awards, and (ii) each bid in the second step 
must be based on the bidder's own technical proposals. 

(8) A statement that (i) offerors should submit propos- 
als that are acceptable without additional explanation or 
information, (ii) the Government may make a final deter- 
mination regarding a proposal's acceptability solely on 
the basis of the proposal as submitted, and (iii) the 
Government may proceed with the second step without 
requesting further information from any offeror, howev- 
er, the Government may request additional information 
from offerors of proposals that it considers reasonably 
susceptible of being made acceptable, and may discuss 
proposals with their offerors. 

(9) A statement that a notice of unacceptability will 
be forwarded to the offeror upon completion of the pro- 
posal evaluation and final determination of unacceptabil- 
ity. 

(10) A statement either that only one technical pro- 
posal may be submitted by each offeror or that multiple 
technical proposals may be submitted. When specifica- 
tions permit different technical approaches, it is general- 
ly in the Government's interest to authorize multiple pro- 
posals. If multiple proposals are authorized, see 14.201- 
w. 
(b) Information on delivery or performance requirements 

may be of assistance to bidders in determining whether or 
not to submit a proposal and may be included in the request. 
The request shall also indicate that the information is not 
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binding on the Government and that the actual delivery or 
performance requirements will be contained in the invita- 
tion issued under step two. 

(c) Upon receipt, the contracting officer shall- 
(1) Safeguard proposals against disclosure to unau- 

thorizedpersons; 
(2) Accept and handle data marked in accordance 

with 15.413 as provi&d in that section; and 
(3) Remove any reference to price or cost. 

(d) The contracting officer shall establish a time period 
for evaluating technical proposals. The period may vary 
with the complexity and number of proposals involved. 
However, the evaluation should be completed quickly. 

(e)(l) Evaluations shall be based on the criteria in the 
request for proposals but not consideration of responsibility 
as defined in 9.1, Proposals, shall be categorized as- 

(i) Acceptable; 
(ii) Reasonably susceptible of being made accept- 

able; or 
(iii) Unacceptable. 

(2) Any proposal which modifies, or fails to conform 
to the essential requirements or specifications of, the 
request for technical proposals shall be considered non- 
responsive and categorized as unacceptable. 
(f)(l) The contracting officer may proceed directly with 

step two if there are sufficient acceptable proposals to 
ensure adequate price competition under step two, and if 
further time, effort and delay to make additional proposals 
acceptable and thereby increase competition would not be 
in the Government's interest. If this is not the case, the con- 
tracting officer shall request bidders whose proposals may 
be made acceptable to submit additional clarifying or sup 
plementing information. The contracting office shall identi- 
fy the nature of the deficiencies in the proposal or the nature 
of the additional information required. The contract- 
ing officer may also arrange discussions for this purpose. 
No proposal shall be discussed with any offeror other than 
the submitter. 

(2) In initiating requests for additional information, 
the contracting officer shall fur an appropriate time for 

bidden to conclude discussions, if any, submit all addi- 
tional information, and incorporate such additional infor- 
mation as part of their proposals submitted. Such time 
,may be extended in the discretion of the contracting offi- 
cer. If the additional information incorporated as part of a 
proposal within the final time fned by the contracting 
officer establishes that the proposal is acceptable, it shall 
be so categorized. Otherwise, it shall be categorized as 
unacceptable. 
(g) When a technical proposal is found unacceptable 

(either initially or after clarification), the contracting officer 
shall promptly notify the offeror of the basis of the determi- 
nation and that a revision of the proposal will not be consid- 
ered. Upon written request and as soon as possible after 
award, the contracting officer shall debrief unsuccessful 
offeron (see l5.lOO3). 
0) Late technical proposals are governed by 15.412. 
(i) If it is necessary to discontinue two-step sealed bidding, 

the contracting officer shall include a statement of the facts 
and circumstances in the contract fie. Each offenx shall be 
notified in writing. When step one results in no acceptable 
technical proposal or only one acceptable technical proposal, 
the acquisition may be continued by negotiation. 

14503-2 Step two. 
(a) Sealed bidding procedures shall be followed except 

that invitations for bids shall- 
(1) Be issued only to those offerors submitting accept- 

able technical proposals in step one; 
(2) Include the provision prescribed in 14.201-qt); 
(3) Prominently state that the bidder shall comply 

with the specifications and the bidder's technical propos- 
al; and 

(4) Not be synopsized in the Commerce Business 
Daily as an acquisition opportunity nor publicly posted 
(see 5.101(a)). 
@) The names of f m s  that submitted acceptable pro- 

posals in step one will be listed in the Commerce Business 
Daily for the benefit of prospective subcontractors (see 
5.207(a)(2)). 
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by this regulation and any additional clauses expected to 
be included in any resulting contract, if these clauses are 
not required in any other section of the uniform contract 
format. 

(b) When contracting by negotiation, the contracting 
officer shall insert the clause at 52.215-33, Order of 
Precedence, in solicitations and contracts to which the uni- 
form contract format applies. 

(c) Any alteration pertaining to the contract shall be 
included in this section as part of the clause at 52.2524, 
Alterations in Contract. See Part 52, Solicitation Provisions 
and Contract Clauses. 

15.406-4 Part In-List of Documents, exhibits, and 
other attachments. 
Section J ,  List of attachments. The contracting officer 

shall list the title, date, and number of pages for each 
attached document, exhibit, and other attachment. 

15.406-5 Part IV-Representations and instructions. 
The contracting officer shall prepare the representations 

and instructions as follows: 
(a) Section K, Representations, certijkations, and other 

statements of offerors or quoters. Include in this section 
those solicitation provisions that require representations, 
certifications, or the submission of other information by 
offerors or quoters. 

(b) Section L, Instructions, conditions, and notices to 
offerors or quoters. Insert in this section solicitation pro- 
visions and other information and instructions not 
required elsewhere to guide offerors or quoters in prepar- 
ing proposals or quotations. Any alteration pertaining to 
the solicitation shall be included in this section as part of 
the provision at 52.252-3, Alterations in Solicitation. 
Prospective offerors or quoters may be instructed to sub- 
mit technical proposals in severable parts to meet agency 
requirements. The severable parts should provide for sep- 
aration of technical and cost or pricing data. The instruc- 
tions may specify further organization of proposal or 
quotation parts, such as (1) administrative, (2) manage- 
ment, (3) technical, and (4) cost or pricing data. 

(c) Section M, Evaluation factors for award. Identify 

I all factors, including cost or price, cost or price-related 
factors, and non-cost or non-price-related factors, and any 
significant subfactors that will be considered in awarding 
the contract (see 15.605(e) and (0 and the multiple award 
provision at 52.215-34) and state the relative importance 
the Government places on those evaluation factors and 
subfactors. 

15.407 Solicitation provisions. 
(a) "Solicitations," as used in this section, means 

requests for proposals (RFP's) and requests for quotations 
(RFQ's) other than those excluded by 15.401 and those 
for information or planning purposes. See 15.405-2 for 

the solicitation provision used with solicitations for infor- 
mation or planning purposes. 

(b) The contracting officer may, upon the approval of 
the chief of the contracting office, insert the provision at 
52.2154, Notice of Possible Standardization, in solicita- 
tions for supplies that subsequently might be standard- 
ized. See 14.201-6(n) regarding use of the provision in 
invitations for bids. 

(c) The contracting officer shall insert in solicitations 
the provisions at- 

(1) 52.215-5, Solicitation Definitions; 
(2) 52.2154, Type of Business Organization; 
(3) 52.215-7, Unnecessarily Elaborate Proposals or 

Quotations; 
(4) 52.215-8, Amendments to Solicitations; 
(5) 52.215-9, Submission of Offers; 
(6) 52.215-10, Late Submissions, Modifications, 

and Withdrawals of Proposals, for solicitations issued 
in the United States and Canada for submission of 
offers to a contracting office in the United States or 
Canada, 

(7) 52.21 5-1 1, Authorized Negotiators; 
(8) 52.215-12, Restriction on Disclosure and Use of 

Data; and 
(9) 52.215-36, Late Submissions, Modifications, and 

Withdrawals of Proposals (Overseas), for solicitations 
under which offers are to be submitted to a contracting 
office outside the United States or Canada. 
(d) The contracting officer shall- 

(1) Insert in RFP's for other than construction the 
provision at 52.215-13, Preparation of Offers; 

(2) Insert in RFP's the provision at 52.215-14, 
Explanation to Prospective Offerors; 

(3) Insert in RFP's the provision at 52.215-15, 
Failure to Submit Offer, and 

(4) Insert in RFP's the provision at 52.215-16, 
Contract Award. 

(i) Civilian agencies, other than the Coast Guard 
and the National Aeronautics and Space 
Administration, shall use the basic provision as stat- 
ed. 

(ii) If the RFP is for construction, the contracting 
officer shall use the provision with its Alternate I. 

(iii) The Department of Defense, the Coast Guard, 
and the National Aeronautics and Space 
Administration shall use the basic provision with its 
Alternate I1 if the contracting officer intends that pro- 
posals will be evaluated with, and award made after, 
discussions with the offerors. 

(iv) The Department of Defense, the Coast Guard, 
and the National Aeronautics and Space 
Administration shall use the basic provision with its 
Alternate I11 if the contracting officer intends that 
proposals will be evaluated, and award made, with- 
out discussions with offerors. 
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(eX1) The contracting officer shall insert the provision 

at 52.215-17, Telegraphic Proposals, in solicitations that 
authorize telegraphic proposals or quotations. 

(2) The contracting officer shall insert the basic pro- 
vision with its Alternate I in solicitations that are for 
perishable subsistence and when the contracting officer 
considers that offerors will be unwilling to provide 
acceptance periods long enough to allow written confir- 
mation. 
(f) The contracting officer shall insert the provision at 

52.215-19, Period for Acceptance of Offer, in RFP's that 
are not issued on SF 33 or SF 1447, except those (1) for 
construction work or (2) in which the Government speci- 
fies a minimum acceptance period. 

(g) The contracting officer shall insert the provision at 
52.215-20, Place of Performance, in solicitations except 
those in which the place of performance is specified by the 
Government 

(h) The contracting officer shall insert the provision at 
52.215-34, Evaluation of Offers for Multiple Awards, in 
requests for proposals if the contracting officer determines 
that multiple awards might be made if doing so is economi- 
cally advantageous to the Government 

(i) The contracting officer shall insert the provision at 
52.215-35, Annual Representations and Certif- 
ications-Negotiation, in requests for proposals if annual 
representations and ce~ications are utilized (see 14.213). 

(j) The contracting officer shall insert the provision at 
52.215-18, Facsimile Proposals, in solicitations if facsimile 
proposals are authorized (see 15.402(i)). 

(k) The contracting officer shall insert in RFP's for con- 
struction the provision at 52.215-38, Preparation of 
Offers-Construction. 

(1) The provision at 52.214-34, Submission of Offers in 
the English Language, may be included in solicitations not 
subject to the Trade Agreements Act (see 25.407(d)) when 
the contracting officer decides that it is necessary. 

(m) The provision at 52.214-35, Submission of Offers in 
U.S. Currency, may be included in solicitations not subject 
to the Trade Agreements Act (see 25.407(d)) when the con- 
tracting officer decides that it is necessary. 

15.408 Issuing solicitations. 
(a) The contracting officer shall issue unclassified solic- 

itations to potential sources in conformance with the policy 
and procedures in Parts 5 and 6. 

(b) Solicitations involving classified information shall 
be handled as prescribed by agency regulations. 

(c) If the contracting office is located in the United 
States and the security classification permits, any solicita- 
tion or related correspondence sent to a foreign address 
shall be sent by international air mail. Similarly, if the 
security classification permits, contracting offices located 
outside the United States shall use international air mail in 
appropriate circumstances. 

(d) A master solicitation may be used for negotiated 
acquisitions, subject to the criteria and procedures in 
14.203-3. 

15.409 Pre-proposal conferences. 
(a) A pre-proposal conference may be held to brief 

prospective offemrs after a solicitation has been issued but 
before offers are submitted. Generally, the Government 
uses these conferences in complex negotiated acquisitions 
to explain or clarify complicated specifications and 
requirements. 

(b) The contracting officer shall decide if a pre-proposal 
conference is required and make the necessary arrange- 
ments, including the following: 

(1) If notice was not in the solicitation, give all 
prospective offerors who received the solicitation ade- 
quate notice of the time, place, nature, and scope of the 
conference. 

(2) If time allows, request prospective offerors to 
submit written questions in advance. Prepared answers 
can then be delivered during the conference. 

(3) Arrange for technical and legal personnel to 
attend the conference, if appropriate. 
(c) The contracting officer or a designated representa- 

tive shall conduct the pre-proposal conference, furnish all 
prospective offerors identical information concerning the 
proposed acquisition, make a complete record of the con- 
ference, and promptly furnish a copy of that record to all 
prospective of fem.  Conferees shall be advised that-- 

(1) Remarks and explanations at the conference shall 
not qualify the terms of the solicitation; and 

(2) Terms of the solicitation and specifications 
remain unchanged unless the solicitation is amended in 
wri ring. 

15.410 Amendment of solicitations before closing date. 
(a) After issuance of a solicitation, but before the date 

set for receipt of proposals, it may be necessary to (1) make 
changes to the solicitation, including, but not limited to, 
significant changes in quantity, specifications, or delivery 
schedules, (2) correct defects or ambiguities, or (3) change 
the closing date for receipt of proposals. Standard Form 30, 
Amendment of Solicitation/Modification of Contract 
(53.301-30), shall be used for amending a request for pro- 
posals w). 

(b) The contracting officer shall determine if the clos- 
ing date needs to be changed when amending a solicita- 
tion. If the time available before closing is insufficient, 
prospective offerors or quoters shall be notified by tele- 
gram or telephone of an extension of the closing date, 
and the notification shall be confirmed in the written 
amendment to the solicitation. The contracting officer 
shall not award a contract unless any amendments made 
to an RFP have been issued in sufficient time to be con- 
sidered by prospective offerors. 
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(c) Any information given to a prospective offeror or 

quoter shall be furnished promptly to all other prospective 
offerors or quoters as a solicitation amendment if (1) the 
information is necessary in submitting proposals or quota- 
tions or (2) the lack of such information would be prejudi- 
cial to a prospective offeror or quoter. 

15.411 Receipt of proposals and quotations. 
(a) The procedures for receipt and handling of proposals 

and quotations in negotiated acquisitions should be similar 
to the receipt and safeguarding of bids in sealed bidding 
(see 14.401). Proposals and quotations shall be marked 
with the date and time of receipt. 

(b) After receipt, proposals and quotations shall be safe- 
guarded from unauthorized disclosure. Classified proposals 
and quotations shall be handled in accordance with agency 
regulations. Also see OMB Circular No. A-76, the supple- 
mental Handbook, and Subpart 7.3, Contractor Versus 
Government Performance, for safeguarding cost-compari- 
son information. 

15.412 Late proposals and modifications. 
(a) "Modification," as used in this section, means a 

modification of a proposal, including a final modification 
in response to the contracting officer's request for "best 
and final" offers. The term does not include normal revi- 
sions of offers made during the conduct of negotiations 
by offerors selected for discussion. 

(b) Offerors are responsible for submitting offers, and 
any modifications to them, so as to reach the 
Government office designated in the solicitation on time. 
Unless the solicitation states a specific time, the time for 
receipt is 4:30 p.m., local time, for the designated 
Government office on the date that proposals are due. 

(c) Proposals, and modifications to them, that are 
received in the designated Government office after the 
exact time specified are "late" and shall be considered 
only if (1) they are received before award is made, and 
(2) the circumstances, including acceptable evidence of 
date of mailing or receipt at the Government installation, 
meet the specific requirements of the provision at 
52.215-10, Late Submissions, Modifications, and 
Withdrawals of Proposals. 

(d) When a late proposal or modification is received and it 
is clear from availa6le information that it cannot be consid- 
ered for award, the contracting officer shall promptly notify 
the offeror that it was received late and will not be consid- 
ered. The notice need not be given when the proposed con- 
tract is to be awarded within a few days and the notice pre- 
scribed in 15.1001(c)(l) would suffice. 

(e) When a late proposal or modification is transmit- 
ted to a contracting office in the United States or Canada 
by registered or certified mailoor by U.S. Postal Service 
Express Mail Next Day Service-Post Office to Addressee 

and is received before award, the offeror shall be prompt- 
ly notified substantially in accordance with the notice in 
14.304-2, appropriately modified to relate to proposals. 

(f) Late proposals and modifications that are not con- 
sidered shall be held unopened, unless opened for identi- 
fication, until after award and then retained with other 
unsuccessful proposals. 

(g) The following shall, if available, be included in the 
contracting office files for each late proposal, quotation, 
or modification: 

(1) The date of mailing, filing, or delivery. 
(2) The date and hour of receipt. 
(3) Whether or not considered for award. 
(4) The envelope, wrapper, or other evidence of 

date of submission. 

15.413 Disclosure and use of information before 
award. 
See 3.104 for statutory and regulatory requirements 

related to the disclosure of proprietary and source selec- 
tion information. 

15.413-1 Alternate I. 
(a) After receipt of proposals, none of the information 

contained in them or concerning the number or identity of 
offerors shall be made available to the public or to anyone 
in the Government except as otherwise authorized in accor- 
dance with 3.104 (for procedures regarding requests for 
information from Members of Congress, see 5.403). 

(b) During the preaward or preacceptance period of a 
negotiated acquisition, only the contracting officer, the 
contracting officer's superiors having contractual author- 
ity, and others specifically authorized shall transmit tech- 
nical or other information and conduct discussions with 
prospective contractors. Information shall not be fur- 
nished to a prospective contractor if, alone or together 
with other information, it may afford the prospective 
contractor an advantage over others (see 15.610, Written 
and oral discussion). However, general information that 
is not prejudicial to others may be furnished upon 
request. 

(c) Prospective contractors and subcontractors may 
place restrictions on the disclosure and use of data in 
proposals and quotations (see 3.104 and the provision at 
52.215-12, Restriction on Disclosure and Use of Data). 
Contracting officers shall not exclude proposals from 
consideration merely because they restrict disclosure and 
use of data, nor shall they be prejudiced by that restric- 
tion. The portions of the proposal that are so restricted 
(except for information that is also obtained from another 
source without restriction) shall be used only for evaluation 
and shall not be disclosed outside the Government without 
permission of the prospective contractor (but see Subpart 
24.2, Freedom of Information Act). 
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15.413-2 Alternate II. 

Agency regulations may provide that the following 
alternate procedures may be used instead of those speci- 
fied in 15.413-1. 

(a) Proposals furnished to the Government are to be 
used for evaluation purposes only. Disclosure outside the 
Government for evaluation is permitted only to the extent 
authorized by, and in accordance with the procedures in, 
15.413-2(f). 

(b) While the Government's limited use of proposals 
does not require that the proposal bear a restrictive 
notice, proposers should, if they desire to maximize pro- 
tection of their trade secrets or confidential or privileged 
commercial and financial information contained in them, 
apply the restrictive notice prescribed in the provision at 
52.215-12, Restriction on Disclosure and Use of Data, to 
such information (also see 15.407(~)(8)). In any event, 
information contained in proposals will be protected to 
the extent permitted by law, but the Government assumes 
no liability for the use or disclosure of information (data) 
not made subject to such notice in accordance with the 
provision at 52.215-12. 

(c) If proposals are received with more restrictive con- 
ditions than those in the provision at 52.215-12, the con- 
tracting officer or coordinating officer shall inquire 
whether the submitter is willing to accept the conditions 
of the provision at 52.215-12. If the submitter does not, 
the contracting officer or coordinating officer shall, after 
consultation with counsel, either return the proposal or 
accept it as marked. Contracting officers shall not 
exclude from consideration any proposals merely 
because they contain an authorized or agreed-to notice, 
nor shall they be prejudiced by such notice. 

(d) Release of proposal information (data) before 
decision as to the award of a contract, or the transfer of 
valuable and sensitive information between competing 
offerors during the competitive phase of the acquisition 
process, would seriously disrupt the Government's deci- 
sion-making process and undermine the integrity of the 
competitive acquisition process, thus adversely affecting 
the Government's ability to solicit competitive proposals 
and award a contract which would best meet the 
Government's needs and serve the public interest. 
Therefore, to the extent permitted by law, none of the 
information (data) contained in proposals (except as 
authorized in agency regulations) is to be disclosed out- 
side the Government before the Government's decision 
as to the award of a contract. In the event an outside 
evaluation is to be obtained, it shall be only to the extent 
authorized by, and in accordance with the procedures of, 
15.413-2(f). 

(e) In order to assure that solicited proposals (whether 
bearing a restrictive notice or not) are properly handled, 
agency implementing regulations may require the follow- 
ing Government notice to be placed on the cover sheet 
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upon their receipt. (.This notice is required for all unso- 
licited proposals, see 15.508.) This is a Government 
notice for internal handling purposes and does not affect 
any obligations or rights the Government may have with 
regard to the use or disclosure of any information (data) 
contained in the proposal or quotation. 

GOVERNMENT NOTICE FOR HANDLING 
PROPOSALS 

This proposal shall be used and disclosed for evalua- 
tion purposes only, and a copy of this Government notice 
shall be applied to any reproduction or abstract thereof. 
Any authorized restrictive notices which the submitter 
places on this proposal shall also be strictly complied 
with. Disclosure of this proposal outside the Government 
for evaluation purposes shall be made only to the extent 
authorized by, and in accordance with, the procedures in 
(cite agency regulations implementing 15.4 13-2(f)). 

If agency implementing regulations do not authorize 
release of proposals outside the Government for evalua- 
tion purposes, the last sentence of the foregoing 
Government notice is to be deleted. 

( f )  If authorized in agency implementing regulations, 
agencies may release proposals outside the Government 
for evaluation, consistent with the following: 

(1) Decisions to release proposals outside the 
Government for evaluation purposes shall be made by 
the agency head or designee. 

(2) Written agreement must be obtained from the 
evaluator that the information (data) contained in the 
proposal will be used only for evaluation purposes and 
will not be further disclosed. 

(3) Any authorized restrictive legends placed on 
the proposal by the prospective contractor or subcon- 
tractor or by the Government shall be applied to any 
reproduction or abstracted information made by the 
evaluator. 

(4) Upon completing the evaluation, all copies of 
the proposal, as well as any abstracts thereof, shall be 
returned to the Government office which initially fur- 
nished them for evaluation. 

(5) All determinations to release the proposal out- 
side the Government take into consideration require- 
ments for avoiding organizational conflicts of interest 
and the competitive relationship, if any, between the 
prospective contractor or subcontractor and the 
prospective outside evaluator. 

(6) Prior to release of a proposal, the contracting 
officer obtains from the evaluator the certificate(s) 
required by 3.104-1 2. 
(g) The submitter of any proposal shall be provided 

notice adequate to afford an opportunity to take appropri- 
ate action before release of any information (data) con- 
tained therein pursuant to a request under the Freedom of 
Information Act (5 U.S.C. 552); and, time permitting, the 
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submitter should be consulted to obtain assistance in 
determining the eligibility of the information (data) in 
question as an exemption under the Act. (See also 
Subpart 24.2, Freedom of Information Act.) 

15.414 Forms. 
(a) Standard Form 33 (SF 33), Solicitation, Offer and 

Award (see 53.301-33), shall be used in connection with 
the solicitation and award of negotiated contracts. Award 
may be made using the Award portion of SF 33, except 
as provided in paragraph (b) of this section. 

(b) Standard Form 26 (SF 26), Awardlcontract (see 
53.301-26), shall be used when entering into negotiated 
contracts when the prospective contractor has amended 
its offer, unless- 

(1) The contract is for the construction, alteration, 
or repair of buildings, bridges, roads, or other real 
Property; 

(2) The acquisition is one for which the FAR pre- 
scribes special contract forms; or 

(3) Use of a purchase order is appropriate. 

(c) Standard Form 1447 (SF 1447), Solicita- 
tion/Contract (see 53.301 - l447), shall be used in connec- 
tion with negotiated acquisitions that use the simplified 
contract format and may be used in lieu of the SF 26 or 
SF 33 for other acquisitions. Award is generally made 
using the award portion of the SF 1447 (see 53.215-1). 

15.415 Economic purchase quantities (supplies). 
Contracting officers shall comply with the economic 

purchase quantity planning requirements for supplies in 
Subpart 7.2. See 7.203 for instructions regarding use of 
the provision at 52.207-4, Economic Purchase 
Quantity--Supplies, and 7.204 for guidance on handling 
responses to that provision. 

15.416 Simplified contract format. 
For firm-fixed-price or fixed-price with economic 

price adjustment acquisitions of supplies and services, 
the contracting officer may use the simplified contract 
format in lieu of the uniform contract format (see 
14.201-1). 

(The next page is 15-9.) 
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only those factors that will have an impact on the source 
selection decision. 

(b) The evaluation factors that apply to an acquisition 
and the relative importance of those factors are within the 
broad discretion of agency acquisition officials. However, 
price or cost to the Government shall be included as an 
evaluation factor in every source selection. Quality also 
shall be addressed in every source selection. In evaluation 
factors, quality may be expressed in terms of technical 
excellence, management capability, personnel qualifica- 
tions, prior experience, past performance, and schedule 
compliance. Any other relevant factors, such as cost real- 
ism, may also be included. 

(c) While the lowest price or lowest total cost to the 
Government is properly the deciding factor in many source 
selections, in certain acquisitions the Government may 
select the source whose proposal offers the greatest value 
to the Government in terms of performance and other fac- 
tors. This may be the case, for example, in the acquisition 
of research and development or professional services, or 
when cost-reimbursement contracting is anticipated. 

(d) In awarding a cost-reimbursement contract, the cost 
proposal should not be controlling, since advance esti- 
mates of cost may not be valid indicators of final actual 
costs. There is no requirement that cost-reimbursement 
contracts be awarded on the basis of lowest proposed cost, 
lowest proposed fee, or the lowest total proposed cost plus 
fee. The award of cost-reimbursement contracts primarily 
on the basis of estimated costs may encourage the submis- 
sion of unrealistically low estimates and increase the like- 
lihood of cost overruns. The primary consideration should 
be which offeror can perform the contract in a manner 
most advantageous so the Government, as determined by 
evaluation of proposals according to the established evalu- 
ation criteria. 

(e) The solicitation shall clearly state the evaluation fac- 

I tors, including cost or price, cost or price-related factors, 
and non-cost or non-price-related factors, and any signifi- 
cant subfactors, that will be considered in making the 
source selection and their relative importance (see 15.406- 
5(c)). Numerical weights, which may be employed in the 
evaluation of proposals, need not be disclosed in solicita- 
tions. The solicitation shall inform offerors of minimum 
requirements that apply to particular evaluation factors and 
significant subfactors. 

(f) In addition to other factors, offers will be evaluated 
on the basis of advantages and disadvantages to the 
Government that might result from making more than one 
award (see 15.407(h)). The contracting officer shall assume 
for the purpose of making multiple awards that $500 would 
be the administrative cost to the Government for issuing 
and administering each contract awarded under a solicita- 
tion. Individual awards shall be for the items or combina- 
tion of items that result in the lowest aggregate cost to the 
Government, including the assumed administrative costs. 

15.606 Changes in Government requirements. 
(a) When, either before or after receipt of proposals, the 

Government changes, relaxes, increases, or otherwise mod- 
ifies its requirements, the contracting officer shall issue a 
writlen amendment to the solicitation. When time is of the 
essence, oral advice of changes may be given if the 
changes involved are not complex and all f m s  to be noti- 
fied (see paragraph @) below) are notified as near to the 
same time as possible. The contracting officer shall make a 
record of the oral advice and promptly confm that advice 
in writing (see 15.4 10). 

@) In deciding which f m s  to notify of a change, the 
contracting officer shall consider the stage in the acquisi- 
tion cycle at which the change occurs and the magnitude of 
the change, as follows: 

(1) If proposals are not yet due, the amendment shall 
be sent to all f m s  that have received a solicitation. 

(2) If the time for receipt of proposals has passed but 
proposals have not yet been evaluated, the amendment 
should normally be sent only to the responding offerors. 

(3) If the competitive range (see 15.609(a)) has been 
established, only those offerors within the competitive 
range shall be sent the amendment. 

(4) If a change is so substantial that it warrants com- 
plete revision of a solicitation, the contracting officer 
shall cancel the original solicitation and issue a new 
one, regardless of the stage of the acquisition. The new 
solicitation shall be issued to all firms originally solicit- 
ed and to any f m s  added to the original list. 
(c) If the proposal considered to be most advantageous to 

the Government (as determined axording to the established 
evaluation criteria) involves a departure from the stated 
requirements, the contracting officer shall provide all offerors 
an opportunity to submit new or amended proposals on the 
basis of the revised requirements; provided, that this can be 
done without revealing to the other offerors the solution pro- 
posed in the original departure or any other information that 
is entitled to protection (see 15.407(~)(8) and 15.61qd)). 

15.607 Disclosure of mistakes before award. 
(a) Contracting officers shall examine all proposals for 

minor informalities or irregularities and apparent clerical 
mistakes (see 14.405 and 14.406). Communication with 
offerors to resolve these matters is clarification, not discus- 
sion within the meaning of 15.610. However, if the result- 
ing communication prejudices the interest of other offerors, 
the contracting officer shall not make award without dis- 
cussions with all offerors within the competitive range. 

(b) Except as indicated in jmagraph (c) below, mistakes 
not covered in paragraph (a) above are usually resolved 
during discussion (see 15.610). 

(c) When award without discussion is contemplated, the 
contracting officer shall comply with the following proce- 
dure: 

(1) If a mistake in a proposal is suspected, the contracting 
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officer shall advise the offeror (pointing out the 
suspected mistake or otherwise identifying the area of the 
proposal where the suspected mistake is) and request veri- 
fication. If the offeror verifies its proposal, award may be 
made. 

(2) If an offeror alleges a mistake in its proposal, the 
contracting officer shall advise the offeror that it may 
withdraw the proposal or seek correction in accordance 
with subparagraph (3) of this section. 

(3) If an offeror requests permission to correct a mis- 
take in its proposal, the agency head (or a designee not 
below the level of chief of the contracting office) may 
make a written determination permitting the correction; 
provided, that (i) both the existence of the mistake and 
the proposal actually intended are established by clear 
and convincing evidence from the solicitation and the 
proposal and (ii) legal review is obtained before making 
the determination. 

(4) If the determination under subparagraph (3) of 
this section cannot be made, and the contracting officer 
still contemplates award without discussion, the offeror 
shall be given a final opportunity to withdraw or to veri- 
fy its proposal. 

(5) Verification, withdrawal, or correction under sub- 
paragraphs (1) through (4) of this section is not consid- 
ered discussion within the meaning of 15.610. If, how- 
ever, correction of a mistake requires reference to docu- 
ments, worksheets, or other data outside the solicitation 
and proposal in order to establish the existence of the 
mistake, the proposal intended, or both, the mistake may 
be corrected only through discussions under 15.610. 

15.608 Proposai evaluation. 
(a) Proposal evaluation is an assessment of both the pro- 

posal and the offeror's ability (as conveyed by the propos- 
al) to successfully accomplish the prospective contract. An 
agency shall evaluate competitive proposals solely on the 
factors specified in the solicitation. 

(1) Cost or price evaluation. The contracting officer 
shall use cost or price analysis (see Subpart 15.8) to 
evaluate the cost estimate or price, not only to determine 
whether it is reasonable, but also to determine the offer- 
or's understanding of the work and ability to perform 
the contract. The contracting officer shall document the 
cost or price evaluation. 

(2) Technical evaluation. If any technical evaluation 
is necessary beyond ensuring that the proposal meets the 
minimum requirements in the solicitation, the cognizant 
technical official, in documenting the technical evalua- 
tion, shall include- 

(i) The basis for evaluation; 
(ii) An analysis of the technically acceptable and 

unacceptable proposals, including an assessment of 
each offeror's ability to accomplish the technical 
requirements; 

(iii) A summary, matrix, or quantitative ranking of 
each technical proposal in relation to the best rating 
possible; and 
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(iv) A summary of findings. 
(b) All proposals received in response to a solicitation 

may be rejected if the agency head determines in writing 
that- 

(1) All otherwise acceptable proposals received are at 
unreasonable prices; 

(2) The proposals were not independently arrived at 
in open competition, were collusive, or were submitted 
in bad faith (see Subpart 3.3 for reports to be made to 
the Department of Justice); 

(3) A cost comparison as prescribed in OMB Circular 
A-76 and Subpart 7.3 shows that performance by the 
Government is more economical; 

(4) For other reasons, cancellation is clearly in the 
Government's interest; or 

(5) A violation or possible violation of section 27 of 
the Office of Federal Procurement Policy Act, as 
amended (4 1 U.S.C. 423), has occurred (see 3.104). 
(c) The requirements of 14.407-3, Prompt payment dis- 

counts, are applicable to negotiated acquisitions. 

15.609 Competitive range. 
(a) The contracting officer shall determine which pro- 

posals are in the competitive range for the purpose of con- 
ducting written or oral discussion (see 15.610(b)). The 
competitive range shall be determined on the basis of cost 
or price and other factors that were stated in the solicitation 
and shall include all proposals that have a reasonable 
chance of being selected for award. When there is doubt as 
to whether a proposal is in the competitive range, the pro- 
posal should be included. 

(b) If the contracting officer, after complying with 
15.610(b), determines that a proposal no longer has a rea- 
sonable chance of being selected for contract award, it may 
no longer be considered for selection. 

(c) The contracting officer shall notify in writing an 
unsuccessful offeror at the earliest practicable time that its 
proposal is no longer eligible for award (see 15.1001@)). 

(d) If the contracting officer initially solicits unpriced tech- 
nical proposals, they shall be evaluated to determine which 
are acceptable to the Government or could, after discussion, 
be made acceptable. After necessary discussion of 
these technical proposals is completed, the contracting officer 
shall (1) solicit price proposals for all the acceptable technical 
proposals which offer the greatest value to the 
Government in terms of performance and other factors and 
(2) make award to the low responsible offeror, either without 
or following discussion, as appropriate. Except in acquisition 
of architect-engineer services (see Subpart 36.6), a competi- 
tive range determination must include cost or price proposals. 

15.610 Written or oral discussion. 
(a) The requirement in paragraph (b) of this section for 

written or oral discussion need not be applied in acquisi- 
tions- 

(1) In which prices are fixed by law or regulation; 
(2) Of the set-aside portion of a partial set-aside; 
(3) For civilian agencies other than the Coast Guard I 
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and the National Aeronautics and Space Administration, 
in which it can be clearly demonstrated from the 
existence of full and open competition or accurate prior 
cost experience with the product or service that accep- 
tance of the most Eavorable initial proposal without dis- 
cussion would result in the lowest overall cost to the 
Government at a fair and reasonable price; provided, 
that- 

(i) The solicitation notified all offem of the pos- 
sibility that award might be made without discussion; 
and 

(ii) The award is in fact made without any written 
or oral discussion with any offeror, or 
(4) For the Department of Defense, the Coast Guard, 

and the National Aeronautics and Space Administration, 
if the contracting officer determines that discussions are 
not necessary, provided the solicitation contains the pro- 
vision at 52.215-16 with its Alternate 111. Once the 
Government states its intent to award without discus- 
sions, the rationale for reversal of this decision shall be 
documented in the contract file. 
(b) Except as provided in paragraph (a) above, the con- 

tracting officer shall conduct written or oral discussion 
with all responsible offerors who submit proposals within 
the competitive range. The content and extent of the dis- 
cussions is a matter of the contracting officer's judgment, 
based on the particular facts of each acquisition (but see 
paragraphs (c) and (d) below). 

(c) The contracting officer shall- 
(1) Control all discussions; 
(2) Advise the offeror of deficiencies in its proposal 

so that the offeror is given an opportunity to satisfy the 
Government's requirements; 

(3) Attempt to resolve any uncertainties concerning 
the technical proposal and other terms and conditions of 
the proposal; 

(4) Resolve any suspected mistakes by calling them 
to the offeror's attention as specifically as possible with- 
out disclosing information concerning other offerors' 
proposals or the evaluation process (see 15.607 and Part 
24); and 

(5) Provide the offeror a reasonable opportunity to 
submit any cost or price, technical, or other revisions to 
its proposal that may result from the discussions. 
(d) The contracting officer and other Government per- 

sonnel involved shall not engage in technical leveling (i.e., 
helping an offeror to bring its proposal up to the level of 
other proposals through successive rounds of discussion, 
such as by pointing out weaknesses resulting from the 
offeror's lack of diligence, competence, or inventiveness in 
preparing the proposal). 

(e) The following conduct may constitute prohibited 
conduct under section 27 of the Office of Federal 
Procurement Policy Act, as amended (41 U.S.C. 423), and 
Subpart 3.104 to which civil and criminal penalties and 
administrative remedies apply. 

(1) Technical transfusion (i.e., Government disclo- 
sure of technical information pertaining to a proposal 

that results in improvement of a competing proposal); or 
(2) Auction techniques, such as- 

(i) Indicating to an offeror a cost or price that it 
must meet to obtain further consideration; 

(ii) Advising an offeror of its price standing rela- 
tive to another offeror (however, it is permissible to 
inform an offeror that its cost or price is considered 
by the Govemment to be too high or unrealistic); and 

(iii) Otherwise furnishing information about other 
offmrs' prices. 

15.611 Best and fmal offers. 
(a) Upon completion of discussions, the contracting offi- 

cer shall issue to all offerors still within the competitive 
range a request for best and final offers. Oral requests for 
best and final offers shall be confirmed in writing. 

(b) The request shall include- 
(1) Notice that discussions are concluded; 
(2) Notice that this is the opportunity to submit a best 

and final offer, 
(3) A common cutoff date and time that allows a rea- 

sonable opportunity for submission of written best and 
final offers; and 

(4) Notice that if any modification is submitted, it 
must be received by the date and time specified and is 
subject to the Late Submissions, Modifications, and 
Withdrawals of Proposals provision of the solicitation 
(see 15.412). 
(c) After receipt of best and final offers, the contracting 

officer should not reopen discussions unless it is clearly in the 
Government's interest to do so (e.g., it is clear that informa- 
tion available at that time is inadequate to reasonably justify 
contractor selection and award based on the best and fmal 
offers received). If discussions are reopened, the contracting 
officer shall issue an additional request for best and final 
offers to all offerors still within the competitive range. 

(d) Following evaluation of the best and final offers, the 
contracting officer (or other designated source selection 
authority) shall select that source whose best and final offer 
is most advantageous to the Govemment, considering only 
price and the other factors included in the solicitation (but 
see 15.608(b)). 

15.612 Formal source selection. 
(a) General. A source selection process is considered 

"formal" when a specific evaluation group structure is 
established to evaluate proposals and select the source for 
contract award. This approach is generally used in high- 
dollar-value acquisitions and may be used in other acquisi- 
tions as prescribed in agency regulations. The source selec- 
tion organization typically consists of an evaluation board, 
advisory council, and designated source selection authority 
at a management level above that of the contracting officer. 

(b) Responsibilities. When using formal source selec- 
tion, the agency head or a designee shall ensure that- 

(1) The official to be responsible for the source selec- 
tion is formally designated as the source selection 
authority; 
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(2) The source selection authority formally establish- 

es an evaluation group structure appropriate to the 
requirements of the particular solicitation; and 

(3) Before conducting any presolicitation confer- 
ences (see 15.404) or issuing the solicitation, the source 
selection authority approves a source selection plan. 
(c) Source Selection Plan. As a minimum, the plan shall 

include- 
(1) A description of the organization structure; 
(2) Proposed presolicitation activities; 
(3) A summary of the acquisition strategy; 
(4) A statement of the proposed evaluation factors 

I and any significant subfactors and their relative 
importance; 

(5) A description of the evaluation process, method- 
ology, and techniques to be used; and 

(6) A schedule of significant milestones. 
(d) Source selection decision. The source selection 

authority shall use the factors established in the solicitation 
(see 15.605) to make the source selection decision. 

(1) The source selection authority shall consider any 
rankings and ratings, and, if requested, any recommen- 
dations prepared by evaluation and advisory groups. 

(2) The supporting documentation prepared for the 
selection decision shall show the relative differences 
among proposals and their strengths, weaknesses, and 
risks in terms of the evaluation factors. The supporting 
documentation shall include the basis and reasons for 
the decision. 
(e) Safeguarding information. Consistent with Part 24 

and Subpart 3.104, agencies shall exercise particular w e  
to protect source selection information. 

(1) During the source selection process, disclosure 
of proprietary or source selection information shall be 
governed by 3.104-5 and applicable agency regulations. 
After the source selection, releasing authority shall be as 
prescribed in agency procedures. In all cases, agency 
procedures should prescribe the releasing authority. 

(2) Government personnel shall not contact or visit a 
contractor regarding a proposal under source selection 
evaluation, without the prior approval of the source 
selection authority (see 3.104 for additional restrictions). 
( f )  Postaward notices and &briefings. See 15.1001(c) 

and 15.1003. 

15.613 Alternative source selection procedures. 
(a) The National Aeronautics and Space Administration 

(NASA) and the Department of Defense (DOD) have 
developed, and use in appropriate situations, source selec- 
tion procedures that limit discussions with offerors during 
the competition, and that differ from other procedures pre- 
scribed in Subpart 15.6. The procedures are the NASA 
S o w  Evaluation Board procedures and the DOD "Four- 
Stepn Source Selection Procedures. Detailed coverage of 
these procedures is in the respective agency acquisition 
regulations. 
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(b) Other agencies may use either the NASA or DOD pro- 
cedure as a model in developing their own procedures, 
including applicability criteria, consistent with mission needs. 

SUBPART 15.7-MAKE-OR-BUY PROGRAMS 

15.700 Scope of subpart. 
This subpart prescribes policies and procedures for 

obtaining, evaluating, negotiating, and agreeing to prime 
contractors' proposed make-or-buy programs and for incor- 
porating make-or-buy programs into conmts. Consent to 
subcontracts and review of contractors' purchasing systems 
are separate actions covered in Part 44, Subcontracting 
Policies and Procedures. 

15.701 Defhtions. 
"Buy item" means an item or work effort to be produced 

or performed by a subcontractor. 
"Make item" means an item or work effort to be pro- 

duced or performed by the prime contractor or its affiliates, 
subsidiaries, or divisions. 

"Make-or-buy program" means that part of a contrac- 
tor's written plan for a contract identifying (a) those major 
items to be produced or work efforts to be performed in the 
prime contractor's facilities and (b) those to be subcon- 
tracted 

15.702 General. 
The prime contractor is responsible for managing con- 

tract performance, including planning, placing, and admin- 
istering subcontracts as necessary to ensure the lowest 
overall cost and technical risk to the Government. 
Although the Government does not expect to participate in 
every management decision, it may reserve the right to 
review and agree on the contractor's make-or-buy program 
when necessary to ensure (a) negotiation of reasonable 
contract prices, (b) satisfactory performance, or (c) imple- 
mentation of socioeconomic policies. 

15.703 Acquisitions requiring make-or-buy programs. 
(a) Contracting officers shall require prospective con- 

tractors to submit make-or-buy programs for all negotiated 
acquisitions whose estimated value is $5 million or more, 
except when the proposed contract- 

(1) Is for research or development and-if prototypes 
or hardware are involveddo significant follow-on pro- 
duction under the same contract is anticipated, 

(2) Is priced on the basis of (i) adequate price compe- 
tition, or (ii) established catalog or market prices of 
commercial items sold in substantial quantities to the 
general public, or has only prices set by law or regula- 
tion (see 15.804-3); or 

(3) Involves only work that the contracting officer 
determines is not complex. 
(b) Contracting officers may require prospective con- 

tractors to submit make-or-buy programs for negotiated 
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acquisitions whose estimated value is under $5 million 
only if the contracting officer (1) determines that the infor- 
mation is necessary, and (2) documents the reasons in the 
contract file. 

15.704 Items and work included. 
The information required from a prospective contractor 

in a make-or-buy program shall be confmed to those major 
items or work efforts that would normally require company 
management review of the make-or-buy decision because 
they are complex, costly, needed in large quantities, or 
require additional facilities to produce. Raw materials, 
commercial products (see 11.001), and off-theshelf items 
(see 46.101) shall not be included, unless their potential 
impact on contract cost or schedule is critical. As a rule, 
make-or-buy programs should not include items or work 
efforts estimated to cost less than (a) 1 percent of the total 
estimated contract price or (b) any minimum dollar amount 
set by the agency, whichever is less. 

15.705 Solicitation requirements. 
When prospective contractors are required to submit 

proposed make-or-buy programs (see 15.703), the solicita- 
tion shall include-- 

(a) A statement that the program and required support- 
ing information must accompany the offer; 

(b) A description of factors to be used in evaluating the 
proposed program, such as capability, capacity, availability 
of small business and labor surplus area concerns for sub- 
contracting, establishment of new facilities in or near labor 
surplus areas, delivery or performance schedules, control 
of technical and schedule interfaces, proprietary processes, 
technical superiority or exclusiveness, and technical risks 
involved; and 

(c) A requirement that the offeror's program include or 
be supported by the following information: 

(1) A description of each major item or work effort 
(see 15.704). 

(2) Categorization of each major item or work effort 
as "must make," "must buy," or "can either make or 
buy." 

(3) For each item or work effort categorized as "can 
either make or buy," a proposal either to "make" or to 
"buy." 

(4) Reasons for (i) categorizing items and work 
efforts as "must make" or "must buy," and (ii) propos- 
ing to "make" or to "buy" those categorized as "can 
either make or buy." The reasons must include the con- 
sideration given to the evaluation factors described in 
the solicitation and be in sufficient detail to permit the 
contracting officer to evaluate the categorization or 
proposal. 

(5) Designation of the plant or division proposed to 
make each item or perform each work effort and a state- 
ment as to whether the existing or proposed new facility 
is in or near a labor surplus area. 

(6) Identification of proposed subcontractors, if 
known, and their location and size status (see also 
Subpart 19.7 for subcontracting plan requirements). 

(7) Any recommendations to defer make-or-buy deci- 
sions when categorization of some items or work efforts 
is impracticable at the time of submission. 

(8) Any other information the contracting officer 
requires in order to evaluate the program. 

15.706 Evaluation, negotiation, and agreement. 
(a) Contracting officers shall evaluate and negotiate pro- 

posed make-or-buy programs as soon as practicable after 
their receipt and before contract award. When the program 
is to be incorporated in the contract (see 15.707) and the 
design status of the product being acquired does not permit 
accurate precontract identification of major items or work 
efforts, the contracting officer shall notify the prospective 
contractor in writing that these items or efforts, when iden- 
tifiable, shall be added under the clause at 52.215-21, 
Changes or Additions to Malce-or-Buy Program. 

(b) In preparing to evaluate and negotiate prospective 
contractors' make-or-buy programs, the contracting officer 
shall request the recommen&tions of appropriate person- 
nel, including technical and program management person- 
nel, and the activity small and disadvantaged business uti- 
lization specialist. The proposed program shall also be 
made available to the Small Business Administration repre- 
sentative, if any, for review and recommen&tion. The con- 
tracting officer shall request these recommendations early 
enough to consider them fully before (I) agreeing to a 
make-or-buy program or (2) consenting to a change in a 
make-or-buy program already incorporated in a contract. 

(c) The contractor has the basic responsibility for make- 
or-buy decisions. Therefore, its recommendations should 
be accepted unless they are inconsistent with Government 
interests or policy. 

(d) Contracting officers shall give primary consideration 
to the effect of the proposed make-or-buy program on 
price, quality, delivery, and performance, including techni- 
cal or financial risk involved. The evaluation of "must 
make" and "must buy" items should normally be confined 
to ensuring that they are properly categorized. The effect of 
the following factors on the Government's interests shall 
also be considered: 

(1) Whether the contractor has justified performing 
work in plant that differs significantly from its normal 
operations. 

(2) Whether the contractor's recommended program 
requires Government investment in new or other facili- 
ties in order for the contractor to perform the work in 
plant. (This additional cost to the Government would 
not be reflected in the contract price.) 

(3) The impact of the contractor's projected plant 
work loading on indirect costs. 

(4) The contractor's consideration of the competence, 
ability, experience, and capacity available in other h s ,  
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especially small business, small disadvantaged business, 
or labor surplus area concerns. 

(5) The projected location of any required additional 
facilities in or near labor surplus areas. 

(6) The contractor's make-or-buy history regarding 
the type of item concerned 

(7) The scope and type of proposed subcontracts 
including the type and level of technical effort involved. 

(8) Other factors such as future requirements, engi- 
neering, tooling, starting load costs, market conditions, 
technical superiority, and the availability of personnel 
and materials. 
(e) Contracting officers shall not normally agree to pro- 

posed "make items" when the products or services are (1) 
not regularly manufactured or provided by the contractor 
and are available-quality, quantity, delivery, and other 
essential factors considered-from another fm at equal or 
lower prices or when they are (2) regularly manufactured 
or provided by the contractor, but available-quality, quan- 
tity, delivery, and other essential factors considered-from 
another fum at lower prices. However, the contracting offi- 
cer may agree to these as "make items" if their categoriza- 
tion as "buy items" would increase the Government's over- 
all cost for the contract or acquisition program. 

15.707 Incorporating make-or-buy programs in 
contracts. 
(a) After agreement is reached, the contracting officer 

may incorporate the make-or-buy program in negotiated 
contracts for- 

(1) Major systems (see Part 34) or their subsystems 
or components, regardless of contract type; or 

(2) Other supplies and services if (i) the contract is a 
cost-reimbursable contract, or a cost-sharing contract in 
which the contractor's share of the cost is less than 25 per- 
cent, and (i) the contracting officer determines that techni- 
cal or cost risks justify Government review and approval 
of changes or additions to the make-or-buy program. 
(b) It may be necessary to incorporate some items of 

significant value in the make-or-buy program as "make" 
or, alternatively, as "buyn even though the opposite cate- 
gorization would result in greater economy for the 
Government. If this situation occurs in any fixed-price 
incentive or cost-plus-incentive-fee contract, the contract- 
ing officer shall specify these items in the contract and 
state that they are subject to paragraph (d) of the clause at 
52.215-21, Changes or Additions to Make-or-Buy 
Program (see 15.708 below). If the contractor proposes to 
reverse the categorization of such items during contract 
performance, the contract price shall be subject to equi- 
table reduction. 

15.708 Contract clause. 
The contracting officer shall insert the clause at 52.215-21, 

Changes or Additions to Make-or-Buy Program, in solicita- 
tions and contracts when it is contemplated that a make-or- 
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buy program will be incorporated in the contract If a less 
economical "maken or "buy" categorization is selected for 
one or more items of signifcant value, the contracting officer 
shall use the clause with (a) its Alternate I, if a fwd-price 
incentive contract is contemplated, or (b) its Alternate 11, if a 
cost-plus-incentive-fee contract is contemplated 

SUBPART U W R I C E  NEGOTIATION 

15.800 Scope of subpart. 
This subpart prescribes the cost and price negotiation 

policies and procedures applicable to initial and revised 
pricing of (a) negotiated prime contracts (including sub- 
contract pricing under them when required) and @) con- 
tract modifications (including modifications to contracts 
awarded by sealed bidding). 

15.801 Definitions. 
"Cost analysis" means the review and evaluation of the 

separate cost elements and proposed profit of (a) an offeror's 
or contractor's cost or pricing data and (b) the judgmental 
factors applied in projecting from the data to the estimated 
costs in order to form an opinion on the degree to which the 
proposed costs represent what the cost of the contract should 
be, assuming reasonable economy and efficiency. 

"Cost or pricing data" means all facts as of the date of 
price agreement that prudent buyers and sellers would rea- 
sonably expect to affect price negotiations significantly. 
Cost or pricing data are factual, not judgmental, and are 
therefore verifnble. While they do not indicate the accura- 
cy of the prospective contractor's judgment about 
estimated future costs or projections, they do include the 
data forming the basis for that judgment. Cost or pricing 
data are more than historical accounting data; they are all 
the facts that can be reasonably expected to contribute to 
the soundness of estimates of future costs and to the validi- 
ty of determinations of costs already incurred. They also 
include such factors as (a) vendor quotations; @) nonrecur- 
ring costs; (c) information on changes in production meth- 
ods and in production or purchasing volume; (d) data sup- 
porting projections of business prospects and objectives 
and related operations costs; (e) unit-cost trends such as 
those associated with labor efficiency; (f) make-or-buy 
decisions; (g) estimated resources to attain business goals; 
and (h) information on management decisions that could 
have a significant bearing on costs. 

"Field pricing support" means a review and evaluation 
of the contractor's or subcontractor's proposal by any or all 
field pricing support personnel (see 15.805-5(a)(2)). 

"Forward pricing rate agreement" means a written 
agreement negotiated between a contractor and the 
Government to make certain rates available during a speci- 
fied period for use in pricing contracts or modifications. 
Such rates represent reasonable projections of specific 
costs that are not easily estimated for, identified with, or 
generated by a specific contract, contract end item, or task. 
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promptly reported to the ACO. If the ACO determines that 
a changed condition has invalidated the agreement, the 
ACO shall notify all interested parties of the extent of its 
effect and initiate revision of the agreement. 

( f )  When an FTRA has been invalidated, the contractor, 
ACO, and contracting officer shall reflect the changed con- 
ditions in proposals, cost analyses, and negotiations, pend- 
ing revision of the agreement. If an FPRA has not been 
established or has been invalidated, the ACO will issue a 
forward pricing rate recommendation (FPRR) to buying 
activities with documentation to assist negotiators in 
achieving recommended rates. In the absence of a FPRA 
or FPRR, field pricing reports will include support for rates 
utilized. 

15.810 Should-cost analysis. 
(a) Should-cost analysis is a specialized form of cost 

analysis which is used to evaluate the cost of production 
programs by evaluating and challenging a contractor's 
management and operating systems or portions thereof. It 
does not assume the use of the contractor's existing work- 
force, methods, materials, facilities, or management and 
operating systems. It addresses significant cost drivers and 
may be tailored to a specific part of the contractor's opera- 
tions, for example, indirect expense activities, factory lay- 
out, etc. This analysis is accomplished by an integrated 
team of Government contracting, contract administration, 
pricing, audit, and engineering representatives. The objec- 
tive of should-cost analysis is to promote both short- and 
long-range improvements in the contractor's economy and 
efficiency by evaluating and challenging the contractor's 
existing workforce, methods, materials, facilities, or man- 
agement and operating systems to identify uneconomical or 
inefficient practices. In addition, by providing rationale for 
any recommendations and quantifying their impact on cost, 
the Government will be better able to develop realistic 
price objectives for negotiation. 

(b) A should-cost analysis should be considered, partic- 
ularly in the case of a major system acquisition (see Part 
34), when- 

(1) Some initial production has already taken place; 
(2) The contract will be awarded on a sole-source 

basis; 
(3) There are future year production requirements for 

substantial quantities of like items; 
(4) The items being acquired have a history of 

increasing costs; 
(5) The work is sufficiently defined to permit an 

effective analysis and major changes are unlikely; 
(6) Sufficient time is available to plan and conduct 

the shouldcost analysis adequately; and 
(7) Personnel with the required skills are available 

or can be assigned for the duration of the should-cost 
analysis. 
(c) The scope of a should-cost analysis can range from a 

large-scale review examining the contractor's entire opera- 
tion (including plant-wide overhead and selected major 
subcontractors) to a small-scale review examining specific 
portions of a contractor's operation. When a should-cost 
analysis is conducted relative to a contractor proposal, a 
separate audit report on the proposal is required. In deter- 
mining the team size for the review, the various factors out- 
lined in this paragraph (c) should be considered. 

(d) The contracting officer should decide which ele- 
ments of the contractor's operation have the greatest 
potential for cost savings and assign the available per- 
sonnel resources accordingly. While the particular ele- 
ments to be analyzed are a function of the contract work 
task, elements such as manufacturing, pricing and 
accounting, management and organization, and subcon- 
tract and vendor management are normally reviewed in a 
should-cost analysis. 

(e) In acquisitions for which a should-cost analysis is 
conducted, a separate should-cost analysis team report, pre- 
pared in accordance with agency procedures, is required. 
Field pricing reports are required only to the extent that 
they contribute to the combined team position. The con- 
tracting officer shall consider the findings and recommen- 
dations contained in the should-cost analysis team report 
when negotiating the contract price. After completing the 
negotiation, the contracting officer shall provide the admin- 
istrative contracting officer a report of any identified 
uneconomical or inefficient practices, together with a 
report of correction or disposition agreements reached with 
the contractor. The contracting officer shall establish a fol- 
low-up plan to monitor the correction of the uneconomical 
or inefficient practices. 

( f )  When a should-cost analysis is planned, the contract- 
ing officer should state this fact (1) in the acquisition plan 
(see Subpart 7.1) and (2) in the solicitation. 

15811 Estimating systems. 
(a) The consistent preparation of proposals using an 

acceptable estimating system benefits both the Government 
and the contractor by increasing the accuracy and reliabili- 
ty of individual proposals. Cognizant audit activities, when 
it is appropriate to do so, shall establish and manage regu- 
lar programs for reviewing selected contractors' estimating 
systems or methods, in order to (1) reduce the scope of 
reviews to be performed on individual proposals, (2) expe- 
dite the negotiation process, and (3) increase the reliability 
of proposals. The results of estimating system reviews shall 
be documented in survey reports. 

(b) The auditor shall send a copy of the estimating sys- 
tem survey report and a copy of the official notice of cor- 
rective action required to each contracting office and con- 
tract administration office having substantial business with 
that contractor. Significant deficiencies not corrected by the 
contractor shall be a consideration in subsequent proposal 
analyses and negotiations. 
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(c) In determining the acceptability of a contractor's 
estimating system, the auditor should consider- 

(1) The source of data for estimates and the proce- 
dures for ensuring that the data are accurate, complete, 
and current; 

(2) The documentation developed and maintained in 
support of the estimate; 

(3) The assignment of responsibilities for originating, 
reviewing, and approving estimates; 

(4) The procedures followed for developing estimates 
for direct and indirect cost elements; 

(5) The extent of coordination and communication 
between organizational elements responsible for the 
estimate; and 

(6) Management support, including estimate 
approval, establishment of controls, and training pro- 
grams. 

15.812 Unit prices. 

15.812-1 General. 
(a) Direct and indirect costs are generally allocated to 

contracts in accordance with the Cost Accounting 
Standards of Part 30 (when applicable) and the Contract 
Cost Principles and Procedures of Part 31. However, for 
the purpose of pricing all items of supplies, distribution of 
those costs within contracts shall be on a basis that ensures 
that unit prices are in proportion to the item's base cost 
(e.g., manufacturing or acquisition costs). Any method of 
distributing costs to line items that distorts the unit prices 
shall not be used. For example, distributing costs equally 
among line items is not acceptable except when there is lit- 
tle or no variation in base cost. 

(b) However, the policy in paragraph (a) of this subsec- 
tion does not apply to any contract or subcontract item of 
supply for which the price is, or is based on, an established 
catalog or market price of a commercial item sold in sub- 

( stantial quantities to the general public. A price is "based 
on" a catalog or market price only if the item is sufficiently 
similar to the catalog or market price commercial item to 
ensure that any difference in price can be identified and 
justified without resort to cost analysis. 

(c) In addition, when contracting by negotiation without 
full and open competition, contracting officers shall require 
that offerors identify in their proposals those items of sup- 
ply which they will not manufacture or to which they will 
not contribute significant value. The contracting officer 
shall require similar information when contracting by 
negotiation with full and open competition if adequate 
price competition is not expected (see 15.804-3(b)). The 
information need not be requested in connection with the 
award of contracts under the General Services 
Administration's competitive Multiple Award Schedule 
Program. The information shall not be requested for com- 
mercial items sold in substantial quantities to the general 
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public when the prices are, or are based on, established cat- 
alog or market prices. Such information shall be used to 
determine whether the intrinsic value of an item has been 
distorted through application of overhead and whether such 
items should be considered for breakout. The contracting 
officer may require such information in any other negotiat- 
ed contracts when appropriate. 

15.812-2 Contract clause. 
(a) The contracting officer shall insert the clause at 

52.215-26, Integrity of Unit Prices, in all solicitations and 
contracts for other than-- 

(1) Small purchases under Part 13; 
(2) Construction or architectengineer services under 

Part 36, 
(3) Utility services under Subpart 8.3; 
(4) Service contracts where supplies are not required; 
(5) Contracts for petroleum products. 

(b) The contracting officer shall insert the clause with its 
Alternate I when contracting without full and open compe- 
tition or when prescribed by agency regulations. 

15.813 Commercial pricing certificates. 

15.813-1 Scope and applicability. 
This section prescribes policies and procedures for 

obtaining certificates from contractors relating to prices 
offered for parts or components as defined in 15.813-2. It 
implements 41 U.S.C. 253e. This section does not apply to 
the Department of Defense, the National Aeronautics and 
Space Administration, and the Coast Guard. 

15.813-2 Definitions. 
"Lowest commercial price," as used in this section, 

means the lowest price at which a sale was made to the 
general public of a particular part or component. The tern 
does not include the price at which a sale was made to- 

(a) Any agency of the United States; 
(b) Customers located outside the United States; or I 
(c) A subsidiary, affiliate, or parent business organiza- 

tion of the contractor or any other branch of the same busi- 
ness entity. 

'Tart or component," as used in this section, means any 
individual part, component, subassembly, assembly, or sub- 
system integral to a major system, and other property 
which may be replaced during the service life of the sys- 
tem, and includes spare parts and replenishment spare 
parts, but dues not include packaging or labeling associated 
with shipment or identification of a part or component. 

15.813-3 Policy. 
Contracts entered into using other than full and open 

competition may not result in prices for parts or compo- 
nents (as defined in 15.813-2) offered for sale to the gener- 
al public that exceed the contractor's lowest commercial 
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prices for such parts or components unless the price differ- 
ence is clearly justified by the seller or the contracting offi- 
cer has determined to exempt the contractor from the 
requirement under 15.813-5(d). To this end, 41 U.S.C. 
253e requires offerors to certify that prices offered for parts I or components are not more than their lowest commercial 
prices, or to submit a written statement specifying the 
amount of the difference between their lowest commercial 
prices for the parts or components and the prices offered, 
and providing justification for those differences. Because 
the forces of the competitive marketplace usually ensure 
that the Government does not pay too high a price for com- 
mercial parts or components, commercial pricing certifi- 
cates are necessary only when these forces are not present 
in a particular contract action. 

15.813-4 Requirements for submission of commercial 
pricing certificates. 
Unless a contract is exempt from the requirement pur- 

suant to 15.813-5, commercial pricing certificates are 
required to be submitted with any offerlproposal that (a) 
includes any parts or components that are offered for sale 
to the general public, and (b) is submitted in connection 
with any of the following: 

(1) Offers/proposals in connection with contracts to 
be awarded with other than full and open competition. 

(2) Contract rnodifkations, including contract modi- 
fications for additional parts or components, but not 
including contract modifications that are within the 
scope and under the terms of the contract, such as con- 
tract modifications issued pursuant to the Changes 
clause (but see subparagraph (b)(5) of this subsection), 
or funding and other administrative rnodifbtions. 

(3) Orders under the provisioning line item of a con- 
tract, a basic ordering agreement, or similar arrangement 
if the order is being placed with other than full and open 
competition. 

(4) Definitization of price on a letter contract, unpriced 
order, or other contract, modification, or order awarded 
without a definitive price. (The commercial pricing cer- 
tif~cate is not required before the initial award, but rather 
shall be submitted with the proposal to definitize.) 

(5) Any modifkation issued pursuant to the Changes 
clause that results in the providing of new or different 
parts or components. 

15.813-5 Exemption from the requirement to submit 
commercial pricing certif~ates. 
A contract is exempt from the requirement that a com- 

mercial pricing certificate be submitted if- 
(a) The simplified small purchase procedures of Part 13 

are used, 
(b) An acquisition is being made under the procedures 

established by the General Services Administration for its 
multiple award schedule program; or 

(c) An order is placed under an indefinite delivery type 
contract (a certificate is required in connection with the 
award with other than full and open competition of an 
indefinite delivery type contract); or 

(d) The contracting officer determines that obtaining the 
commercial pricing certificate is not @prop&& because of- 

(1) National security considerations; or 
(2) Significant differences between the terms of the 

commercial sales of the parts or components to be 
acquired under the contract and the terms of the con- 
tract, including differences in quantity, quality, delivery 
requirements, or other terns and conditions. 

15.813-6 Procedures. 
(a) If a commercial pricing certificate is required in 

accordance with 15.813-4, the contracting officer shall 
ensure that the certificate set forth in paragraph (b) of the 
clause at 52.215-32, Certification of Commercial Pricing 
for Parts or Components, is submitted with each offerhro- 
posal. Notice of the requirement and requests for submis- 
sion of a certificate in the solicitation is accomplished 
through use of the solicitation provision at 52.215-37. 
Contracting officers are encouraged to enter into advance 
agreements with contractors to consolidate submission 
requirements when detailed repetitive certifications and 
justifications would otherwise be required. 

(b) When requested pursuant to paragraph (a) of this 
subsection, offerors/contractors are required to submit the 
commercial pricing certificate with their proposals unless 
the contracting officer determines to grant an exemption 
pursuant to 15.813-5(d). Exemptions from the require- 
ment to submit a commercial pricing certificate should not 
be granted pursuant to 15.813-5(d)(2) unless the contract- 
ing officer has sufficient information to verify that the 
contractor's lowest commercial price for parts or compo- 
nents offered for sale to the general public are subject to 
such substantial differences (in quantity, quality, delivery, 
or other terms and conditions) from Government contract 
terms so as to warrant the exemption. If the contracting 
officer determines that use of the lowest commercial price 
for a part or component is not appropriate for a contract 
under 15.813-5(d), this determination should be communi- 
cated to the offeror/contractor in writing. Contracting offi- 
cers may accept information supporting possible exemp- 
tions from offerors/contractors at any time prior to agree- 
ment on price. Exemptions relieve the offerors/contractors 
from the statutory and contractual submission 
requirement. 

(c) The contracting officer shall request submission of a I 
new certificate when the validity of the certificate original- 
ly submitted with an offerlproposal becomes doubtful 
before award because of submission of a new or revised 
proposal or as a result of discussions. 

(d) If, after award, the contracting officer learns or I 
suspects that a certificate was inaccurate, incomplete, or 
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misleading, the contracting officer shall request an audit 
under the authority of paragraph (c) of the clause at 
52.215-32. If the contracting officer determines that a 
certificate is inaccurate, incomplete, or misleading, the 
Government is entitled to a price adjustment for any 
overcharge (see paragraph (d) of the clause at 52.215- 
32). 

( <e) Individual or class determinations made under 
15.813-5(d)(l) or (2), and advance agreements made under 
paragraph (a) of this subsection, shall be documented in the 
contract file. 

I (0 Possession of a commercial pricing certificate is not 
a substitute for examining a contractor's proposal and 
determining that the prices offered are fair and reasonable. 
The certificate represents a tool to assist the contracting 
officer in the determination. The contracting officer shall 
obtain sufficient information with regard to commercial 
parts or components to permit an understanding of the con- 
tractor's commercial pricing structure and where within 
that structure the acquisition fits. (See 15.804-301) and 
data obtained on the Standard Form 1412, Claim for 
Exemption from Submission of Certified Cost or Pricing 
Data.) 

15.813-7 Solicitation provision and contract clause. 
(a)(l) The contracting officer shall insert the clause at 

52.215-32, Certification of Commercial Pricing for Parts or 
Components, in solicitations and contracts if a commercial 
pricing certificate is required by 15.813-4. 

(2) The contracting officer shall insert the clause with 
its Alternate I in solicitations and contracts for sealed 
bids or negotiated acquisitions involving the furnishing 
of parts or components using full and open competition. 
(b) The contracting officer shall insert the provision at 

52.215-37, Commercial Pricing Certificate-Notice, in 
solicitations if a commercial pricing certificate is required 
by 15.813-4. 

15.814 Unbalanced offers. 
(a) Offers shall also be analyzed to determine whether 

they are unbalanced with respect to prices or separately 
priced line items. This is particularly important when eval- 
uating the relationship of the price for first article tests or 
test items to the price for the production units, and in eval- 
uating the prices for options in relationship to the prices for 
the basic requirement. 

(b) An offer is mathematically unbalanced if it is based 
on prices which are significantly less than cost for some 
contract line items and significantly overstated in relation 
to cost for others. An offer is materially unbalanced if it is 
mathematically unbalanced, and if- 

(1) There is a reasonable doubt that the offer would 
result in the lowest overall cost to the Government, even 
though it is the lowest evaluated offer, or 

(2) The offer is so grossly unbalanced that its accep- 

tance would be tantamount to allowing an advance pay- 
ment 
(c) offers that are materially unbalanced may be rejected. 
(d) Depending on the nature of the acquisition, con- 

tracting officers shall use either price analysis or cost anal- 
ysis techniques, or a combination of the two techniques, to 
determine if offers are materially unbalanced The follow- 
ing are examples of techniques that can be used to deter- 
mine if an offer is unbalanced. Although these examples 
specifically relate to first article testing, they may also be 
used for other procurements where unbalanced offers may 
be of concern. 

(1) Compare all offers to determine if the offerors 
have sig-candy higher prices for the first articles than 
for the production units. The comparison should con- 
sider whether the Government or the contractor will per- 
form the first article test. 

(2) For an individual offer, compare the relationship 
of first article prices to prices for production items. The 
cost to the offeror for first articles may be estimated (i) by 
comparing the total price offered, including the first arti- 
cle to an alternate proposal by the same offeror which 
does not include first article testing (see 9.Wd)); or (ii) 
if cost data has been submitted, by reviewing certain ele- 
ments of cost to determine, for instance, whether manu- 
facturing and special tooling, and test equipment costs, 
are prorated among the first articles and the production 
units, or are only applied to the first articles. If cost data 
are not available, it may be necessary for contracting offi- 
cers to estimate contractor costs. 

SUBPART 159-PROFLT 

15.900 Scope of subpart. 
This subpart- 
(a) Prescribes policies for establishing the profit or fee 

portion of the Government prenegotiation objective; 
(b) Applies to price negotiations based on cost analysis; 
(c) Prescribes policies for agencies' development and 

use of a structured approach for determining the profit or 
fee prenegotiation objective (see 15.905 for the contents of 
a structured approach); and 

(d) Specifies (1) situations requiring contracting officers 
to analyze profit and (2) considerations for that analysis. 

15.901 GeneraL 
(a) Profit or fee prenegotiation objectives do not neces- 

sarily represent net income to contractors. Rather, they rep- 
resent that element of the potential total remuneration that 
contractors may receive for contract performance over and 
above allowable costs. This potential remuneration element 
and the Government's estimate of allowable costs to be 
incurred in contract performance together equal the 
Government's total prenegotiation objective. Just as actual 
costs may vary from estimated costs, the contractor's actual 
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realized profit or fee may vary from negotiated profit or 
fee, because of such factors as efficiency of performance, 
incurrence of costs the Government does not recognize as 
allowable, and contract type. 

(b) It is in the Government's interest to offer contractors 
opportunities for financial rewards sufficient to (1) stimu- 
late efficient contract performance, (2) attract the best 
capabilities of qualified large and small business concerns 
to Government contracts, and (3) maintain a viable indus- 
trial base. 

(c) Both the Government and contractors should be con- 
cerned with profit as a motivator of efficient and effective 
contract performance. Negotiations aimed merely at reduc- 
ing prices by reducing profit, without proper recognition of 
*e function of profit, are not in the Government's interest. 
Negotiation of extremely low profits, use of historical aver- 
ages, or automatic application of predetermined percent- 
ages to total estimated costs do not provide proper motiva- 
tion for optimum contract performance. With the exception 
of statutory ceilings in 15.903(d) on profit and fee, agen- 
cies shall not (1) establish administrative ceilings or (2) 
create administrative procedures that could be represented 
to contractors as de facto ceilings. 

15.902 Policy. 
(a) Structured approaches (see 15.905) for determining 

profit or fee prenegotiation objectives provide a discipline 
for ensuring that all relevant factors are considered. Subject 
to the authorities in 1.301(c), agencies making noncompeti- 
tive contract awards over $100,000 totaling $50 million or 
more a year- 

(1) Shall use a structured approach for determining 
the profit or fee objective in those acquisitions that 
require cost analysis; and 

(2) May prescribe specific exemptions for situations 
in which mandatory use of a structured approach would 
be clearly inappropriate. 
(b) Agencies may use another agency's structured 

approach. 

objective amounts. If the prospective contractor fails to 
identify or propose facilities capital cost of money in a pro- 
posal for a contract that will be subject to the cost princi- 
ples for contracts with commercial organizations (see 
Subpart 31.2), facilities capital cost of money will not be 
an allowable cost in any resulting contract (see 15.904). 

(d)(l) The contracting officer shall not negotiate a price 
or fee that exceeds the following statutory limitations, 
imposed by 10 U.S.C. 2306(d) and 41 U.S.C. 254(b): 

(i) For experimental, developmental, or research 
work performed under a cost-plus-fixed-fee contract, 
the fee shall not exceed 15 percent of the contract's 
estimated cosf excluding fee. 

(ii) For architect-engineering services for public 
works or utilities, the contract price or the estimated 
cost and fee for production and delivery of designs, 
plans, drawings, and specifications shall not exceed 6 
percent of the estimated cost of construction of the 
public work or utility, excluding fees. 

(iii) For other cost-plus-fixed-fee contracts, the fee 
shall not exceed 10 percent of the contract's estimat- 
ed cost, excluding fee. 
(2) The limitations in subdivisions (l)(i) and (iii) 

above shall apply also to the maximum fees on cost- 
plus-incentive-fee and cost-plus-award-fee contracts. 
However, a deviation to the maximum-fee limitation for 
a specific cost-plus-incentive-fee or cost-plus-award-fee 
contract may be authorized in accordance with Subpart 
1.4. 
(e) The contracting officer shall not require any prospec- 

tive contractor to submit details of its profit or fee objective 
but shall consider them if they are submitted voluntarily. 

( f )  If a change or modification (1) calls for essentially 
the same type and mix of work as the basic contract and (2) 
is of relatively small dollar value compared to the total 
contract value, the contracting officer may use the basic 
contract's profit or fee rate as the prenegotiation objective 
for that change or modification. 

15.903 Contracting officer responsibilities. 
(a) When the price negotiation is not based on cost anal- 

ysis, contracting officers are not required to analyze profit. 
(b) When the price negotiation is based on cost analysis, 

contracting officers in agencies that have a structured 
approach shall use it to analyze profit. When not using a 
structured approach, contracting officers shall comply with 
15.905-1 in developing profit or fee prenegotiation objec- 
tives. 

(c) Contracting officers shall use the Government prene- 
gotiation cost objective amounts as the basis for calculating 
the profit or fee prenegotiation objective. Before the 
allowability of facilities capital cost of money, this cost 
was included in profits or fees. Therefore, before applying 
profit or fee factors, the contracting officer shall exclude 
any facilities capital cost of money included in the cost 

15.904 Solicitation provision and contract clause. 
(a) The contracting officer shall insert the provision at 

52.215-30, Facilities Capital Cost of Money, in solicita- 
tions expected to result in contracts that are subject to the 
cost principles for contracts with commercial organizations 
(see Subpart 3 1.2). 

(b) If the prospective contractor does not propose facili- 
ties capital cost of money in its offer, insert the clause at 
52.215-31, Waiver of Facilities Capital Cost of Money, in 
the resulting contract. 

15.905 Profit-analysis factors. 

15.905-1 Common factors. 
Unless it is clearly inappropriate or not applicable, each 

factor outlined in paragraphs (a) through ( f )  of this subsec- 
tion shall be considered by agencies in developing their 
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structured approaches and by contracting officers in ana- 
lyzing profit whether or not using a structured approach. 

(a) Contractor effort. This factor measures the com- 
plexity of the work and the resources required of the 
prospective contractor for contract performance. Greater 
profit opportunity should be provided under contracts 
requiring a high degree of professional and managerial skill 
and to prospective contractors whose skills, facilities, and 
technical assets can be expected to lead to efficient and 
economical contract performance. Subfactors (1) through 
(4) following shall be considered in determining contractor 
effort, but they may be modified in specific situations to 
accommodate differences in the categories used by 
prospective contractors for listing costs: 

(1) Material acquisition. This subfactor measures 
the managerial and technical effort needed to obtain the 
required purchased parts and material, subcontracted 
items, and special tooling. Considerations include (i) the 
complexity of the items required, (ii) the number of pur- 
chase orders and subcontracts to be awarded and admin- 
istered, (iii) whether established sources are available or 
new or second sources must be developed, and (iv) 
whether material will be obtained through routine pur- 
chase orders or through complex subcontracts requiring 
detailed specifications. Profit consideration should cor- 
respond to the managerial and technical effort involved. 

(2) Conversion direct labor. This subfactor measures 
the contribution of direct engineering, manufacturing, 
and other labor to converting the raw materials, data, 
and subcontracted items into the contract items. 
Considerations include the diversity of engineering, sci- 
entific, and manufacturing labor skills required and the 
amount and quality of supervision and coordination 
needed to perform the contract task. 

(3) Conversion-related indirect costs. This subfactor 
measures how much the indirect costs contribute to con- 
tract performance. The labor elements in the allocable 
indirect costs should be given the profit consideration 
they would receive if treated as direct labor. The other 
elements of indirect costs should be evaluated to deter- 
mine whether they (i) merit only limited profit consider- 
ation because of their routine nature or (ii) are elements 
that contribute significantly to the proposed contract. 

(4) General management. This subfactor measures 
the prospective contractor's other indirect costs and gen- 
eral and administrative (G&A) expense, their composi- 
tion, and how much they contribute to contract perfor- 
mance. Considerations include (i) how labor in the over- 
head pools would be treated if it were direct labor, (ii) 
whether elements within the pools are routine expenses 
or instead are elements that contribute significantly to 
the proposed contract, and (iii) whether the elements 
require routine as apposed to unusual managerial effort 
and attention. 
(b) Contract cost risk. (1) This factor measures the 

degree of cost responsibility and associated risk that the 
prospective contractor will assume (i) as a result of the 
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contract type contemplated and (ii) considering the reliabil- 
ity of the cost estimate in relation to the complexity and 
duration of the contract task. Determination of contract 
type should be closely related to the risks involved in time- 
ly, cost-effective, and efficient performance. This factor 
should compensate contractors proportionately for assurn- 
ing greater cost risks. 

(2) The contractor assumes the greatest cost risk in 
a closely priced fm-fixed-price contract under which 
it agrees to perform a complex undertaking on time 
and at a predetermined price. Some firm-fixed-price 
contracts may entail substantially less cost risk than 
others because, for example, the contract task is less 
complex or many of the contractor's costs are known 
at the time of price agreement, in which case the risk 
factor should be reduced accordingly. The contractor 
assumes the least cost risk in a cost-plus-fixed-fee 
level-of-effort contract, under which it is reimbursed 
those costs determined to be allocable and allowable, 
plus the fixed fee. 

(3) In evaluating assumption of cost risk, contracting 
officers shall, except in unusual circumstances, treat time- 
and-materials, labor-hour, and firm-fixed-price, level-of- 
effort term contracts as cost-plus-fmed-fee contracts. 
(c) Federal socioeconomic programs. This factor mea- 

sures the degree of support given by the prospective con- 
tractor to Federal socioeconomic programs, such as those 
involving small business concerns, small business concerns 
owned and controlled by socially and economically disad- 
vantaged individuals, handicapped sheltered workshops, 
labor surplus areas, and energy conservation. Greater profit 
opportunity should be provided contractors who have dis- 
played unusual initiative in these programs. 

(d) Capital investments. This factor takes into account 
the contribution of contractor investments to efficient and 
economical contract performance. 

(e) Cost-control and other past accomplishments. This 
factor allows additional profit opportunities to a prospective 
contractor that has previously demonstrated its ability to per- 
form similar tasks effectively and economically. In addition, 
consideration should be given to (1) measures taken by the 
prospective contractor that result in productivity improve 
ments and (2) other cost-reduction accomplishments that will 
benefit the Government in followa contracts. 

( f )  Independent development. Under this factor, the 
contractor may be provided additional profit opportunities 
in recognition of independent development efforts relevant 
to the contract end item without Government assistance. 
The contracting officer should consider whether the devel- 
opment cost was recovered directly or indirectly from 
Government sources. 

15.905-2 Additional factors. 
In order to foster achievement of program objectives, 

each agency may include additional factors in its structured 
, 

approach or take them into account in the profit analysis of 
individual contract actions. 
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SUBPART lS.lbPREAWARD, AWARD, AND 
POSTAWARD NOTIFICATIONS, PROTESTS, AND 

MISTAKES 

15.1001 Notifications to unsuccessful offerors. 
(a) General. The contracting officer shall promptly 

notify each offeror whose proposal is determined to be 
unacceptable or whose offer is not selected for award, 
unless disclosure might prejudice the Government's inter- 
est 

(b) Preavard notices. ( 1 )  When the proposal evaluation 
period for a solicitation estimated to exceed the small pur- 
chase limitation in part 13 is expected to exceed 30 days, or 
when a limited number of offerors have been selected as 
being within the competitive range (see 15.609), the con- 
tracting officer, upon determining that a proposal is unac- 
ceptable, shall promptly notify the offeror. The notice shall 
at least state (i) in general terms the basis for the determi- 
nation and (ii) that a revision of the proposal will not be 
considered. 

(2) In a small business set-aside (see Subpart 19.5), 
upon completion of negotiations and determinations of 
responsibility, but prior to award, the contracting oficer 
shall inform each unsuccessful offeror in writing of the 
name and location of the apparent successful offeror. 
The notice shall also state that (i) the Government will 
not consi'der subsequent revisions of the unsuccessful 
proposal and (ii) no response is required unless a basis 
exists to challenge the small business size status of the 
apparently successful offeror. The notice is not required 
when the contracting officer determines in writing that 
the urgency of the requirement necessitates award with- 
out delay. 
(c) Postaward notices. (1) Promptly after award of con- 

tracts resulting from solicitations exceeding the small pur- 
chase limitation in Part 13, the contracting officer shall 
notify unsuccessful offerors in writing, unless preaward 
notice was given under paragraph (b) of this section. The 
notice shall include-- 

(i) The number of offerors solicited; 
(ii) The number of proposals received; 
(iii) The name and address of each offeror 

receiving an award; 
(iv) The items, quantities, and unit prices of each 

award (if the number of items or other factors makes 
listing unit prices impracticable, only the total con- 
tract price need be furnished); and 

(v) In general terms, the reason the offeror's pro- 
posal was not accepted, unless the price information 
in (iv) above readily reveals the reason. In no event 
shall an offeror's cost breakdown, profit, overhead 
rates, trade secrets, manufacturing processes and 
techniques, or other confidential business informa- 
tion be disclosed to any other offeror. 
(2) For acquisitions subject to the Trade Agreements 

Act (see 25.405(e)), the information in subparagraph 
(c)(l) of this section shall be provided to unsuccessful 
offerors from designated countries promptly, but in no 
event later than 7 working days after contract award. 

(3) Upon request, the contracting officer shall furnish 
the information described in 15.1001(c)(l)(i) through 
(v) to unsuccessful offerors in solicitations not exceed- 
ing the small purchase limitation in Part 13. 

15.1002 Notifkation to successful offeror. 
The contracting officer shall award a contract with rea- 

sonable promptness to the successful offeror (selected in 
accordance with 15.611(d)) by transmitting written notice 
of the award to that offeror (but see 15.608@)). When an 
award is made to an offeror for less than all of the items 
that may be awarded to that offeror and additional items 
are being withheld for subsequent award, each notice 
shall state that the Government may make subsequent 
awards on those additional items within the offer accep- 
tance period. 

15.1003 Debriefing of unsuccessful offerors. 
(a) When a contract is awarded on the basis of other 

than price alone (see Subpart 15.6), unsuccessful offerors, 
upon their written request, shall be debriefed as soon as 
possible and furnished the basis for the selection decision 
and contract award. 

(b) Debriefing information shall include the 
Government's evaluation of the significant weak or defi- 
cient factors in the proposal; however, point-by-point com- 
parisons with other offerors' proposals shall not be made. 
Debriefing shall not reveal the relative merits or technical 
standing of competitors or the evaluation scor- 
ing Moreover, debriefing shall not reveal any informa- 
tion thatis not releasable under the Freedom of Information 
Act; for example- 

(1) Trade secrets; 
(2) Privileged or confidential manufacturing 

processes and techniques; and 
(3) Commercial and financial information that is 

privileged or confidential, including cost breakdowns, 
profit, indirect cost rates, and similar information. 
(c) The contracting officer shall include a summary of 

the debriefing in the contract file. 

15.1004 Protests against award. 
Protests against award in negotiated acquisitions shall 

be ireated substantially the same as in sealed bidding (see 
Subpart 33.1). 

15.1005 Discovery of mistakes. 
For treatment of mistakes in an offeror's proposal that 

are discovered before award, see 15.607. Mistakes in a 
cofitractor's proposal that are disclosed after award shall be 
processed in accordance with 14.406-4. 
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SUBPART lS.lbPREAWARD, AWARD, AND 
POSTAWARD NOTIFICATIONS, PROTESTS, AND 

MISTAKES 

15.1001 Notifications to unsuccessful offerors. 
(a) General. The contracting officer shall promptly 

notify each offeror whose proposal is determined to be 
unacceptable or whose offer is not selected for award, 
unless disclosure might prejudice the Government's inter- 
est 

(b) Preavard notices. ( 1 )  When the proposal evaluation 
period for a solicitation estimated to exceed the small pur- 
chase limitation in part 13 is expected to exceed 30 days, or 
when a limited number of offerors have been selected as 
being within the competitive range (see 15.609), the con- 
tracting officer, upon determining that a proposal is unac- 
ceptable, shall promptly notify the offeror. The notice shall 
at least state (i) in general terms the basis for the determi- 
nation and (ii) that a revision of the proposal will not be 
considered. 

(2) In a small business set-aside (see Subpart 19.5), 
upon completion of negotiations and determinations of 
responsibility, but prior to award, the contracting oficer 
shall inform each unsuccessful offeror in writing of the 
name and location of the apparent successful offeror. 
The notice shall also state that (i) the Government will 
not consi'der subsequent revisions of the unsuccessful 
proposal and (ii) no response is required unless a basis 
exists to challenge the small business size status of the 
apparently successful offeror. The notice is not required 
when the contracting officer determines in writing that 
the urgency of the requirement necessitates award with- 
out delay. 
(c) Postaward notices. (1) Promptly after award of con- 

tracts resulting from solicitations exceeding the small pur- 
chase limitation in Part 13, the contracting officer shall 
notify unsuccessful offerors in writing, unless preaward 
notice was given under paragraph (b) of this section. The 
notice shall include-- 

(i) The number of offerors solicited; 
(ii) The number of proposals received; 
(iii) The name and address of each offeror 

receiving an award; 
(iv) The items, quantities, and unit prices of each 

award (if the number of items or other factors makes 
listing unit prices impracticable, only the total con- 
tract price need be furnished); and 

(v) In general terms, the reason the offeror's pro- 
posal was not accepted, unless the price information 
in (iv) above readily reveals the reason. In no event 
shall an offeror's cost breakdown, profit, overhead 
rates, trade secrets, manufacturing processes and 
techniques, or other confidential business informa- 
tion be disclosed to any other offeror. 
(2) For acquisitions subject to the Trade Agreements 

Act (see 25.405(e)), the information in subparagraph 
(c)(l) of this section shall be provided to unsuccessful 
offerors from designated countries promptly, but in no 
event later than 7 working days after contract award. 

(3) Upon request, the contracting officer shall furnish 
the information described in 15.1001(c)(l)(i) through 
(v) to unsuccessful offerors in solicitations not exceed- 
ing the small purchase limitation in Part 13. 

15.1002 Notifkation to successful offeror. 
The contracting officer shall award a contract with rea- 

sonable promptness to the successful offeror (selected in 
accordance with 15.611(d)) by transmitting written notice 
of the award to that offeror (but see 15.608@)). When an 
award is made to an offeror for less than all of the items 
that may be awarded to that offeror and additional items 
are being withheld for subsequent award, each notice 
shall state that the Government may make subsequent 
awards on those additional items within the offer accep- 
tance period. 

15.1003 Debriefing of unsuccessful offerors. 
(a) When a contract is awarded on the basis of other 

than price alone (see Subpart 15.6), unsuccessful offerors, 
upon their written request, shall be debriefed as soon as 
possible and furnished the basis for the selection decision 
and contract award. 

(b) Debriefing information shall include the 
Government's evaluation of the significant weak or defi- 
cient factors in the proposal; however, point-by-point com- 
parisons with other offerors' proposals shall not be made. 
Debriefing shall not reveal the relative merits or technical 
standing of competitors or the evaluation scor- 
ing Moreover, debriefing shall not reveal any informa- 
tion thatis not releasable under the Freedom of Information 
Act; for example- 

(1) Trade secrets; 
(2) Privileged or confidential manufacturing 

processes and techniques; and 
(3) Commercial and financial information that is 

privileged or confidential, including cost breakdowns, 
profit, indirect cost rates, and similar information. 
(c) The contracting officer shall include a summary of 

the debriefing in the contract file. 

15.1004 Protests against award. 
Protests against award in negotiated acquisitions shall 

be ireated substantially the same as in sealed bidding (see 
Subpart 33.1). 

15.1005 Discovery of mistakes. 
For treatment of mistakes in an offeror's proposal that 

are discovered before award, see 15.607. Mistakes in a 
cofitractor's proposal that are disclosed after award shall be 
processed in accordance with 14.406-4. 
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(b) If a partial set-aside is involved, the contracting offi- 
cer shall refer to the SBA the entire quantity to which the 
concern may be entitled, if responsible. 

(c) The referral shall consist of- 
(1) A notice that a small business concern has been 

determined to be nonresponsible, specifying the ele- 
ments of responsibility the contracting officer found 
lacking; and 

(2) If applicable, a copy of the solicitation, drawings 
and specifications, preaward survey findings, pertinent 
technical and financial information, abstract of bids (if 
available), and any other pertinent information that sup- 
ports the contracting officer's determination. 
(d) For any single acquisition, the contracting officer 

shall make only one referral at a time regarding a determi- 
nation of nonresponsibility. 

19.602-2 Issuing or denying a certificate of competency 
(COC). 
(a) Within 15 business days (or a longer period agreed 

to by the SBA and the contracting agency) after receiving a 
notice that a small business concern lacks certain elements 
of responsibility, the SBA will take the following actions: 

(1) Inform the small business concern of the contract- 
ing officer's determination and offer it an opportunity to 
apply to the SBA for a certificate of competency (COC). 
(A concern wishing to apply for a COC should notify 
the SBA Regional Office for the geographical area 
where it is located.) 

(2) Upon timely receipt of the application and 
required documentation, send an SBA team to visit the 
concern to investigate it only for the specific elements 
of responsibility that the agency notice specified as 
lacking, and to make recommendations to the SBA 
Regional Administrator. 

(3) If the Regional Administrator plans to issue or 
recommend issuance of a COC, provide advance notice 
of the proposed action to the contracting offcer together 
with a brief statement of the reasons for it. If the con- 
tracting officer disagrees with the proposal, resolve the 
disagreement as provided in 19.602-3. 
(b) The SBA Regional Administrator will- 

(1) Notify the concern and the contracting officer that 
the COC is denied, 

(2) If the contract is for $500,000 or less, issue the 
COC; or 

(3) If the contract is for more than $500,000 forward 
a recommendation to the SBA Central Office that a 
COC be issued. 
(c) Upon receipt of a recommendation from the 

Regional Administrator to issue a COC, the SBA Central 
Office may- 

(1) Notify the concern and the conb3cting officer that 
the COC is denied, or 

(2) Send the COC to the contracting officer and 
advise the concern, through the Regional Office, of the 
action. 

19.602-3 Resolving differences between the agency and 
the Smali Business Administration. 
(a) When disagreements arise about a concern's ability 

to perform, the contracting officer and the SBA shall make 
every effort to reach a resolution before the SBA takes 
final action on a COC. This shall be done through the com- 
plete exchange of information and in accordance with 
agency procedures. If agreement cannot be reached 
between the contracting officer and the SBA Regional 
Office, the contracting officer shall request that the 
Regional Office suspend action and refer the matter to the 
SBA Central Office for review. 

(b) The SBA Central Office, upon receiving a referral, 
shall- 

(1) Inform the contracting officer that it does not con- 
cur with its Regional Office; or 

(2) Inform the contracting officer that it concurs with 
its Regional Office. 
In either case, the initial notification shall be by tele- 

phone to the contracting officer, followed by written con- 
firmation. 

(c) If the agency intends to file a formal appeal, it shall 
notify the SBA Central Office within 10 business days (or 
a period acceptable to both) after receiving the Central 
Office's written position on the matter. The agency shall 
file any formal appeal within 10 business days after SBA is 
informed that an appeal will be taken, or within a period 
acceptable to both. 

(d) The SBA Central Office shall make the final deter- 
mination. 

19.602-4 Awarding the contract. 
(a) If new information causes the contracting officer to 

determine that the concern referred to the SBA is actually 
responsible to perform the contract, and award has not 
already been made under paragraph (c) of this subsection, 
the contracting officer shall reverse the determination of 
nonresponsibility, notify the SBA of this action, withdraw 
the referral, and proceed to award the contract. 

(b) The contracting officer shall award the contract to 
the concern in question if the SBA issues a COC after 
receiving the referral. An SBA-certified concern shall not 
be required to meet any other requirements of responsibili- 
ty. SBA COC's are conclusive with respect to all elements 
of responsibility of prospective small business contractors. 

(c) The contracting officer shall proceed with the acqui- 
sition and award the contract to another appropriately 
selected and responsible offeror if the SBA has not issued a 
COC within 15 business days (or a longer period of time 
agreed to with the SBA) after receiving the referral. 
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SUBPART 19.7--SUBCONTRACTING WITH 

SMALL BUSINESS AND SMALL DISADVANTAGED 
BUSINESS CONCERNS 

19.70 1 Definitions. 
"Failure to make a good faith effort to comply with the 

subcontracting plan," as used in this subpart, means willful 
or intentional failure to perform in accordance with the 
requirements of the subcontracting plan, or willful or inten- 
tional action to frustrate the plan. 

"Small business subcontractor" means any concern 
that- 

(a) In connection with subcontracts of $10,000 or less if, 
including its affiliates, its number of employees does not 
exceed 500 persons; and 

(b) In connection with subcontracts exceeding $10,000, 
if its number of employees or average annual receipts, 
including its affiliates, does not exceed the size standard 
under section 19.102 for the product or service it is provid- 
ing on the subcontract. 

"Subcontract," as used in this subpart, means any agree- 
ment (other than one involving an employer-employee rela- 
tionship) entered into by a Government prime contractor or 
subcontractor calling for supplies and/or services required 
for contract performance, contract modification, or subcon- 
tract. 

19.702 Statutory requirements. 
Any contractor receiving a contract for more than the I small purchase limitation in l3 .W shall agree in the contract 

that small business concerns and small disadvantaged busi- 
ness concerns shall have the maximum practicable opportuni- 
ty to participate in contract performance consistent with its 
efficient performance. It is further the policy of the United 
States that its prime contractors establish procedures to 
ensure the timely payment of amounts due pursuant to the 
terms of their subcontracts with small business concerns and 
small business concerns owned and controlled by socially 
and economically disadvantaged individuals. 

(a) Except as stated in paragraph (b) of this section, the 
Small Business Act imposes the following requirements 
regarding subcontracting with small businesses and small 
business subcontracting plans. 

(1) In negotiated acquisitions, each solicitation of 
offers to perform a contract or contract modification, 
which individually is expected to exceed $500,000 
($1,000,000 for construction) and that has subcontract- 
ing possibilities shall require the apparently successful 
offeror to submit an acceptable subcontracting plan. If 
the apparently successful offeror fails to negotiate a sub- 
contracting plan acceptable to the contracting officer 
within the time limit prescribed by the contracting offi- 
cer, the offeror will be ineligible for award. 

(2) In sealed bidding acquisitions, each invitation for 
bids to perform a contract or contract modification, 

which individually is expected to exceed $500,000 
($1,000,000 for construction) and that has subcontract- 
ing possibilities, shall require the bidder selected for 
award to submit a subcontracting plan. If the selected 
bidder fails to submit a plan within the time limit pre- 
scribed by the contracting officer, the bidder will be 
ineligible for award. 
(b) Subcontracting plans (see subparagraphs (a)(l) and 

(2) of this section) are not required- 
(1) From small business concerns; 
(2) For personal services contracts; 
(3) For contracts or contract modifications that will 

be performed entirely outside of any State, temtory, or 
possession of the United States, the District of 
Columbia, and the Commonwealth of Puerto Rico; or 

(4) For modifications to contracts that do not contain 
the clause at 52.219-8, Utilization of Small Business 
Concerns and Small Disadvantaged Business Concerns 
(or equivalent prior DAR, FPR, or NASA clauses); e.g., 
contracts awarded before Pub. L. 95-507 and which are 
within the scope of the contract. 
(c) As stated in 15 U.S.C. 637(d)(8), any contractor or 

subcontractor failing to comply in good faith with the 
requirements of the subcontracting plan is in material 
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F) 
directs that a contractor's failure to make a good faith effort 
to comply with the requirements of the subcontracting plan 
shall result in the imposition of liquidated damages. 

19.703 Eligibility requirements for participating in the 
program. 
(a) To be eligible as a subcontractor under the program, 

a concern must represent itself as a small business concern 
or small disadvantaged business concern. 

(1) To represent itself as a small business concern, a 
concern must meet the definition in 19.001. 

(2) To represent itself as a small disadvantaged busi- 
ness concern, a concern must meet the definition in 
19.001. Individuals who certify that they are members 
of named groups (Black Americans, Hispanic 
Americans, Native Americans, Asian-Pacific 
Americans, Subcontinent-Asian Americans) may repre- 
sent themselves as socially and economically disadvan- 
taged. Individuals who are not members of named 
groups may also represent themselves, and participate in 
the program, as socially and economically disadvan- 
taged if they are qualified by the SBA under the proce- 
dures in 13 CFR l%.lO5(c)). Concerns who certify that 
they are tribally-owned entities or Native Hawaiian 
Organizations may represent themselves as socially and 
economically disadvantaged if they qualify under the 
requirements of 13 CFR 124.112 or 13 CFR 124.113, 
respectively. The Office of Minority Small Business 
and Capital Ownership Development in the SBA has the 
final authority to determine the eligibility of a concern 
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of the products or services to be subcontracted, the 
known availability of small and small disadvantaged 
business concerns in the geographical area where the 
work will be performed, and the potential contractor's 
longstanding contractual relationship with its suppliers. 

(5) Advise the offeror of available sources of infor- 
mation on potential small and small disadvantaged busi- 
ness subcontractors, as well as any specific concerns 
known to be potential subcontractors. If the offeror's 
proposed goals are questionable, the contracting officer 
shall emphasize that the information should be used to 
develop realistic and acceptable goals. 

(6) Obtain advice and recommendations from the 
SBA procurement center representative (if any) and the 
agency small and disadvantaged business utilization 
representative. 

19.705-5 Awards involving subcontracting plans. 
(a) In making an award that requires a subcontracting 

plan, the contracting officer shall be responsible for the fol- 
lowing: 

(1) Consider the contractor's compliance with the 
subcontracting plans submitted on previous contracts as 
a factor in determining contractor responsibility. 

(2) Assure that a subcontracting plan was submitted 
when required. 

(3) Notify the SBA resident procurement center rep- 
resentative of the opportunity to review the proposed 
contract (including the plan and supporting documenta- 
tion). The notice shall be issued in sufficient time to 
provide the representative a reasonable time to review 
the material and submit advisory recommendations to 
the contracting officer. Failure of the representative to 
respond in a reasonable period of time shall not delay 
contract award. 

(4) Determine any fee that may be payable if an incen- 
tive is used in conjunction with the subcontracting plan. 

(5) Ensure that an acceptable plan is incorporated 
into and made a material part of the contract. 
(b) Letter contracts and similar undefhtized instruments, 

which would otherwise meet the requirements of 
19.702(a)(l) and (2), shall contain at least a preliminary 
basic plan addressing the requirements of 19.704 and in such 
cases require the negotiation of the hnal plan within 90 days 
after award or before defmitization, whichever occurs first. 

19.705-6 Postaward responsibilities of the contracting 
officer. 
After a contract or contract modification containing a 

subcontracting plan is awarded, the contracting officer is 
responsible for the following: 

(a) Notifying the SBA of the award by sending a copy 
of the award document to the Assistant Regional 
Administrator for Procurement Assistance in the SBA 
region where the contract will be performed. 

(b) Forwarding a copy of each plan and any associated 

approvals to the Assistant Regional Administrator for 
Procurement Assistance in the SBA region where the con- 
tractor's headquarters is located, if any company-wide 
plans were received from offerors of commercial products. 

(c) Giving to the assigned SBA resident procurement 
center representative (if any) a copy of- 

(1) Any subcontracting plan submitted in response to 
a sealed bid solicitation; and 

(2) The final negotiated subcontracting plan that was 
incorporated into a negotiated contract or contract modi- 
fication. 
(d) Notifying the SBA resident procurement center rep- 

resentative of the opportunity to review subcontracting 
plans in connection with contract modifications. 

(e) Forwarding a copy of each plan, or a determination 
that there is no requirement for a subcontracting plan, to 
the cognizant contract administration office. 

(0 Initiating action to assess liquidated damages in 
accordance with 19.705-7 upon a recommendation by the 
administrative contracting officer or receipt of other reli- 
able evidence to indicate that such action is warranted. 

(g) Taking action to enforce the terms of the contract 
upon receipt of a notice under 19.706(a)(6). 

19.705-7 Liquidated damages. 
(a) Maximum practicable utilization of small and small 

disadvantaged business concerns as subcontractors in 
Government contracts is a matter of national interest with 
both social and economic benefits. When a contractor fails 
to make a good faith effort to comply with a subcontracting 
plan, these objectives are not achieved, and 15 U.S.C. 
637(d)(4)0 directs that liquidated damages shall be paid 
by the contractor. 

(b) The amount of damages amibutable to the contrac- 
tor's failure to comply shall be equal to an amount equal 
the actual dollar amount by which the contractor failed to 
achieve each subcontract goal or, in the case of a commer- 
cial products plan, shall be that portion of the dollar 
amount allocable to Government contracts by which the 
contractor failed to achieve each subcontract goal. 

(c) If, at contract completion, or in the case of a com- 
mercial products plan, at the close of the fiscal year for 
which the plan is applicable, a contractor has failed to meet 
its subcontracting goals and the contracting officer decides 
in accordance with paragraph (d) of this subsection that the 
contractor failed to make a good faith effort to comply with 
its subcontracting plan, the contracting officer shall give 
the contractor written notice specifying the failure, advis- 
ing the contractor of the possibility that the contractor may 
have to pay to the Government liquidated damages, and 
providing a period of 10 days (or longer period as neces- 
sary) within which to respond The notice shall give the 
contractor an opportunity to demonstrate what good faith 
efforts have been made before the contracting officer issues 
the final decision, and shall further state that failure of the 
contractor to respond may be taken as an admission that no 
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valid explanation exists. When appropriate, the notice may 
invite the contractor to discuss the matter. 

(d) In determining whether a contractor failed to make 
a good faith effort to comply with its subcontracting plan, a 
contracting officer must look to the totality of the contrac- 
tor's actions, consistent with the information and assur- 
ances provided in its plan. The fact that the contractor 
failed to meet its subcontracting goals does not, in and of 
itself, constitute a failure to make a good faith effort. For 
example, notwithstanding a contractor's diligent effort to 
identify and solicit offers from small business and small 
disadvantaged business concerns, factors such as unavail- 
ability of anticipated sources or unreasonable prices may 
frustrate achievement of the contractor's goals. However, 
when considered in the context of the contractor's total 
effort in accordance with its plan, the following may be 
considered as indicia of a failure to make a good faith 
effort: a failure to attempt to identify, contact, solicit, or 
consider for contract award small business or small disad- 
vantaged business concerns; a failure to designate a compa- 
ny official to administer the subcontracting program; a fail- 
ure to maintain records or otherwise demonstrate proce- 
dures adopted to comply with the plan; the adoption of 
company policies or procedures which have as their objec- 
tives the frustration of the objectives of the plan. 

(e) If, after consideration of all the pertinent data, the 
contracting officer finds that the contractor failed to make 
a good faith effort to comply with its subcontracting plan, 
the contracting officer shall issue a final decision to the 
contractor to that effect and require the payment of liqui- 
dated damages in an amount stated. The contracting offi- 
cer's final decision shall state that the contractor has the 
right to appeal under the clause in the contract entitled 
Disputes. 

(0 With respect to commercial products plans; i.e., 
company-wide or division-wide subcontracting plans 
approved under paragraph (g) of the clause in the contract 
entitled Small Business and Small Disadvantaged Business 
Subcontracting Plan, the contracting officer of the agency 
that originally approved the plan will exercise the functions 
of the contracting officer under this subsection on behalf of 
all agencies that awarded contracts covered by that com- 
mercial products plan. 

(g) Liquidated damages shall be in addition to any other 
remedies that Government may have. 

19.706 Responsibilities of the cognizant administrative 
contracting officer. 
(a) The administrative contracting officer is responsible 

for assisting in evaluating subcontracting plans, and for 
monitoring, evaluating, and documenting contractor perfor- 
mance under the clause prescribed in 19.708(b) and any 
subcontracting plan included in the contract. The contract 
administration office shall provide the necessary informa- 
tion and advice to support the contracting officer, as appro- 
priate, by furnishing- 
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(1) Documentation on the contractor's performance 
and compliance with subcontracting plans under previ- 
ous contracts; 

(2) Information on the extent to which the contractor 
is meeting the plan's goals for subcontracting with eligi- 
ble small and small disadvantaged business concerns; 

(3) Information on whether the contractor's efforts to 
ensure the participation of small and small disadvan- 
taged business concerns are in accordance with its sub- 
contracting plan; 

(4) Information on whether the contractor is requir- 
ing its subcontractors to adopt similar subcontracting 
plans; 

(5) Immediate notice if, during performance, the con- 
tractor is failing to meet its commitments under the 
clause prescribed in 19.708(b) or the subcontracting 
plan; and 

(6) Immediate notice and rationale if, during perfor- 
mance, the contractor is failing to comply in good faith 
with the subcontracting plan. 
(b) If the contractor does not comply in good faith with 

the subcontracting plan, the administrative contracting offi- 
cer shall, upon contract completion, make appropriate rec- 
ommendations that contracting officers may use for future 
contracts. 

19.707 The Small Business Administration's role in 
carrying out the program. 
(a) Under the program, the SBA may- 

(1) Assist both Government agencies and contractors 
in carrying out their responsibilities with regard to sub- 
contracting plans; 

(2) Review (within 5 working days) any solicitation 
that meets the dollar threshold in 19.702(a)(l) or (2) 
before the solicitation is issued; 

(3) Review (within 5 working days) before execution 
any negotiated contractual document requiring a sub- 
contracting plan, including the plan itself, and submit 
recommendations to the contracting officer, which shall 
be advisory in nature; and 

(4) Evaluate compliance with subcontracting plans, 
either on a contract-by-contract basis, or, in the case of 
contractors having multiple contracts, on an aggregate 
basis. 
(b) The SBA is not authorized to (1) prescribe the extent 

to which any contractor or subcontractor shall subcontract, 
(2) specify concerns to which subcontracts will be 
awarded, or (3) exercise any authority regarding the admin- 
istration of individual prime contracts or subcontracts. 

19.708 Solicitation provisions and contract clauses. 
(a) The contracting officer shall insert the clause at 

52.219-8, Utilization of Small Business Concerns and 
Small Disadvantaged Business Concerns, in solicitations 
and contracts when the contract amount is expected to be 
over the small purchase limitation in 13.000 u n l e s s  I 



PART 20 

LABOR SURPLUS AREA CONCERNS 

20.000 Scope of part. 
This part prescribes policies and procedures for aiding 

labor surplus areas in the United States, its temtories and 
possessions, the Commonwealth of Puerto Rico, and the 
Trust Territory of the Pacific Islands. It implements 
Defense Manpower Policy No. 4B, May 23,1980 (44 CFR 
331), U.S. Department of Labor Regulations (20 CFR 654, 
Subpart A), and the Small Business Act (15 U.S.C. 644(d), 
(el, and (f)). 

SUBPART 20.1--GENERAL 

20.101 Defmitions. 
"Labor surplus area" means a geographical area identi- 

fied by the Department of Labor in accordance with 20 
CFR 654, Subpart A, as an area of concentrated unem- 
ployment or underemployment or an area of labor sur- 
plus. 

"Labor surplus area concern" means a concern that 
together with its first-tier subcontractors will perform sub- 
stantially in labor surplus areas. Performance is substantial- 
ly in labor surplus areas if the costs incurred under the con- 
tract on account of manufacturing, production, or perfor- 
mance of appropriate services in labor surplus areas exceed 
50 percent of the contract price. 

20.102 General policy. 
Subject to the order of precedence in 19.504, the 

Government shall award appropriate contracts to eligible 
labor surplus area (LSA) concerns and encourage contrac- 
tors to place subcontracts with LSA concerns. 

20.103 Contract clause. 
(a) In contracts not set aside for LSA concerns, the 

offeror's status as an LSA concern may affect entitlement 
to award in the case of tie offers or evaluation in accor- 
dance with the Buy American Act Therefore, offerors shall 
be afforded an opportunity to establish status as LSA con- 
cerns. 

(b) The contracting officer shall insert the clause at 
52.220-1, Preference for Labor Surplus Area Concern, in 
solicitations and contracts that (1) exceed the appropriate 
small purchase limitation in Part 13 and (2) are not set 
aside for LSA concerns. 

20.104 spec if^ policies. 
When a proposed contract is estimated to exceed the 

appropriate small purchase limitation in Part 13, the agency 
shall-- 

(a) Set aside the acquisition as provided in Subpart 20.2; 
(b) Promptly disseminate available publications and 

information that identify LSA's to acquisition personnel; 
(c) Consider Department of Labor classifications of 

LSA's as conclusive for each contracting action; 
(d) Give LSA concerns, which are on appropriate solici- 

tation lists, the opportunity to submit offers on any acquisi- 
tion for which they are qualified, unless the acquisition is 
otherwise restricted (e.g., total small business set-aside); 

(e) Solicit all prospective LSA concerns, when less than 
a complete solicitation list is used, 

( f )  Give preference to LSA concerns as prescribed in 
14.407-6, when equal low bids are received, 

(g) Encourage subcontracting with LSA concerns (see 
Subpart 20.3); 

(h) Assist depressed industries (see 20.105); 
(i) Cooperate with the Departments of Labor and 

Commerce, the Small Business Administration, and the 
Federal Emergency Management Agency (FEMA) to 
achieve the objectives of this Part 20, and 

Cj) See 25.404 regarding purchases from qualifying 
countries where LSA set-asides are involved. 

20.105 Depressed industries. 
When an entire industry is depressed, FEMA under 

Defense Manpower Policy No. 4B may establish appropri- 
ate measures on an industry wide, rather than on an area- 
wide, basis. Designations of depressed industries are made 
by FEMA notifications. Contracting officers shall give 
industries special treatment as specified in the notification. 
No price differentials shall be paid to cany out the policies 
of these notifications. 

20.106 Records and reports. 
Agencies shall maintain records of contracts performed 

in LSA's as necessary to prepare required reports (see 
Subpart 4.6). 

SUBPART 20.2--SET-ASIDES 

20.201 Set-asides for labor surplus area concerns, 

20.201-1 Total set-aside.. 
Subject to the order of precedence in 19.504, and in 

accordance with any applicable agency procedure, the con- 
tracting officer shall set aside the entire amount of an indi- 
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vidual acquisition or class of acquisitions for LSA concerns 
when the& is a reasonable expectation that offers will be 
obtained from a sufficient number of responsible LSA con- 
cerns so that awards will be made at reasonable prices. Past 
acquisition history of the item or similar items is not the 
only controlling factor that agencies shall consider in deter- 
mining whether a reasonable expectation exists. 

20.201-2 Department of Defense set-asides. 
Department of Defense (DOD) contracts shall not be 

set-aside for LSA concerns except for contracts funded by 
Military Construction Appropriation Acts. This exemption 
results from 10 U.S.C. 2392, which precludes payment by 
DOD of a price differential in contracts awarded for pur- 
poses of relieving economic dislocations. 

20202 Contract clause. 
The contracting officer shall insert the clause at 52.220- 

2, Notice of Total Labor Surplus Area Set-Aside, in solici- 
tations and contracts estimated to exceed the appropriate 
small purchase limitation in Part 13 that are totally set 
aside for LSA concerns. 

20.203 Rejection of set-asides. 
The contracting officer may not base the rejection of an 

LSA set-aside on any of the following: 
(a) A large part of the previous acquisition of the 

required item was placed with LSA concerns. 
(b) The item is on an established planning list under the 

Industrial Preparedness Planning Program. 
(c) The item is on a Qualified Products List (see Subpart 

9.2). 
(d) A period of less than 30 days from the date of 

issuance of the solicitation is prescribed for the submission 
of offers. 

(e) The acquisition is classified. 

20204 Award procedures. 
(a) The contracting officer shall award contracts involv- 

ing total LSA set-asides by using sealed bids (see Part 14) 
or competitive proposals (see Part 15). See Part 6 for com- 
petition requirements. 

(b) Offers received from concerns that do not qualify as 
LSA concerns shall be considered nonresponsive and shall 
be rejected. 

20205 Withdrawal of set-asides. 
(a) If before contract award the contracting officer con- 

siders that a set-aside is detrimental to the public interest 
(e.g., because of unreasonable prices), the contracting officer 
shall withdraw the set-aside and, if desired, complete the 
acquisition by sealed bidding or negotiation, as appropriate. 

(b) The contracting officer shall include in the contract 
file a record of the reasons for any withdrawal of a set-aside. 

SUBPART 20SLABOR SURPLUS AREA 
SUBCONTRACTING PROGRAM 

FEDERAL ACQUISITION REGULATION (FAR) 

20301 General. 
(a) In contracts that exceed the appropriate small pur- 

chase limitation in Part 13 but do not exceed $500,000, 
contractors are required to use their best efforts to sub- 
contract with LSA concerns when such subcontracting is 
(1) consistent with the efficient performance of the con- 
tract and (2) at prices no higher than are obtainable else- 
where. 

(b) In contracts that may exceed $500,000, contractors 
are required to take affirmative actions to subcontract with 
LSA concerns when such subcontracting is (1) consistent 
with efficient performance of the contract and (2) at prices 
no higher than are obtainable elsewhere. Contractors are 
also required to impose similar responsibilities on major 
subcontractors. 

20302 Contract clauses. 
(a) The contracting officer shall insert the clause at 

52.220-3, Utilization of Labor Surplus Area Concerns, in 
solicitations and contracts, when it is estimated that the 
contract will exceed the appropriate small purchase limita- 
tion in Part 13, except- 

(1) Contracts with foreign contractors that, including 
all related subcontracts, are to be performed entirely 
outside the United States, its territories and possessions, 
Puerto Rico, and the Trust Territory of the Pacific 
Islands; 

(2) Contracts for services that are personal in nature; 
and 

(3) Contracts with the petroleum and petroleum 
products industry. 
(b) The contracting officer shall insert the clause at 

52.2204, Labor Surplus Area Subcontracting Program, in 
solicitations and contracts that (1) may exceed $500,000, 
(2) contain the clause at 52.220-3, Utilization of Labor 
Surplus Area Concerns, and (3) in the opinion of the con- 
tracting officer, offer substantial subcontracting possibili- 
ties. In addition, the contracting officer shall urge contrac- 
tors that will receive negotiated contracts that may not 
exceed $500,000 but that meet the criteria in (2) and (3) 
above, to accept the clause at 52.220-4. 

20303 Review of subcontracting program. 
(a) Agencies shall review the adequacy of the contrac- 

tor's LSA subcontracting program through individual agen- 
cy reviews or cross-servicing arrangements (see Subpart 
42.1 Interagency Contract Administration and Audit 
Services). 

(b) To carry out the Government's objectives, contrac- 
tors and subcontractors having LSA subcontracting pro- 
grams must be informed of (1) the Government's evalua- 
tion of their programs, (2) any deficiencies, and (3) any 
areas of outstanding achievement. The contracting officer 
shall document, for use in evaluating future offers, any 
evaluation and remarks to the contractor, including areas 
of suggested improvement and areas where the contractor 
has exceeded contractual requirements. 



PART 25 

FOREIGN ACQUISITION 

25.000 Scope of part. 
Except as provided in agency regulations, this part pro- 

vides policies and procedures to implement the Buy 
American Act, the Balance of Payments Program, purchases 
under the Trade Agreements Act of 1979, and other laws and 
regulations that pertain to acquiring foreign supplies, ser- 
vices, and construction materials. This part also provides 
policies and procedures for the application to foreign acquisi- 
tions of international agreements, customs and duties, the 
clause at 52.215-1, Examination of Records by Comptroller 
General, and use of local currency for payment. 

SUBPART 25.1-BUY AMERICAN ACT- 
SUPPLIES 

25.100 Scope of subpart. 
This subpart implements the Buy American Act (41 

U.S.C. 10) and Executive Order 10582, December 17, 1954 
(as amended). It applies to supply contracts and to contracts 
for services that involve the furnishing of supplies. 

25.101 Definitions. 
"Civil aircraft and related articles," as used in this sub- 

part, means (a) all aircraft other than aircraft to be pur- 
chased for use by the Department of Defense or the U.S. 
Coast Guard; (b) the engines (and parts and components 
for incorporation into the engines) of these aircraft; (c) any 
other parts, components, and subassemblies for incorpora- 
tion into the aircraft; and (d) any ground flight simulators, 
and parts and components of these simulators, for use with 
respect to the aircraft, whether to be used as original or 
replacement equipment in the manufacture, repair, mainte- 
nance, rebuilding, modification, or conversion of the air- 
craft, and without regard to whether the aircraft or articles 
receive duty-free treatment under section 60l(a)(2) of the 
Trade Agreements Act of 1979. 

"Components," as used in this subpart, means those arti- 
cles, materials, and supplies incorporated directly into the 
end products. 

"Domestic end product," as used in this subpart, means 
(a) an unmanufactured end product mined or produced in 
the United States, or (b) an end product manufactured in 
the United States, if the cost of its components mined, pro- 
duced, or manufactured in the United States exceeds 50 

percent of the cost of all its components. (In determining if 
an end product is domestic, only the end product and its 
components shall be considered.) The cost of each compo- 
nent includes transportation costs to the place of incorpora- 
tion into the end product and any applicable duty (whether 
or not a duty-free entry certificate is issued). Components 
of foreign origin of the same class or kind for which deter- 
minations have been made in accordance with 25.102(a)(3) 
and (4) are treated as domestic. Scrap generated, collected, 
and prepared for processing in the United States is consid- 
ered domestic. On acquisitions above $25,000 in value, 
components of Canadian origin are treated as domestic. 

"Domestic offer," as used in this subpart, means an 
offered price for a domestic end product, including trans- 
portation to destination. 

"End product," as used in this subpart, means those arti- 
cles, materials, and supplies to be acquired for public use 
under the contract. 

"Foreign end product," as used in this subpart, means an 
end product other than a domestic end product. 

"Foreign offer," as used in this subpart, means an 
offered price for a foreign end product, including trans- 
portation to destination and duty (whether or not a duty- 
free entry certificate is issued). 

"Instrumentality," as used in this subpart, does not 
include an agency or division of the government of a coun- 
try, but may be construed to include arrangements such as 
the European Economic Community. 

"United States," as used in this subpart, means the 
United States, its possessions, Puerto Rico, and any other 
place subject to its jurisdiction, but does not include leased 
bases or trust territories. 

25.102 Policy. 
(a) The Buy American Act requires that only domestic 

end products be acquired for public use, except articles, 
materials, and supplies- 

(1) For use outside the United States; 
(2) For which the cost would be unreasonable, as 

determined in accordance with 25.105; 
(3) For which the agency head determines that 

domestic preference would be inconsistent with the pub- 
lic interest; 

(4) That are not mined, produced, or manufactured 
in the United States in sufficient and reasonably avail- 
able commercial quantities, of a satisfactory quality (see 
25.108); or 

(5) Purchased specifically for commissary resale. 
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-- 

(b) Unless agency regulation prescribes otherwise-- 
(1) The contracting officer may make a nonavailabili- 

ty determination under 25.102(a)(4) for an acquisition 
if- 

(i) The acquisition was conducted by full and 
open competition; 

(ii) The acquisition was synopsized under 5.201; 
and, 

(iii) No offer for a domestic end product was 
received, or 
(2) The head of the contracting activity or designee 

may make a nonavailability determination under 25.102 
(a)(4) for any circumstance other than that specified in 
paragraph (b)(l) of this section. 

25.103 Agreements with certain foreign governments. 
The Department of Defense and the National 

Aeronautics and Space Administration (NASA) have deter- 
mined that it is inconsistent with the public interest to 
apply the restrictions of the Buy American Act to their 
acquisitions for public use of certain supplies mined, pro- 
duced, or manufactured in certain foreign countries. 
Detailed procedures implementing these determinations are 
in the Department of Defense @OD) Federal Acquisition 
Regulation Supplement and the NASA Federal Acquisition 
Regulation Supplement 

25.104 Acquiring civil aircraft and related articles. 
(a) The U.S. Trade Representative, on February 19, 

1980 (45 FR 12349, February 25, 1980). waived applying 
the Buy American Act to acquiring civil aircraft and relat- 
ed articles of countries or instrumentalities that are parties 
to the Agreement on Civil Aircraft. The representative 
acted under the authority of Section 303 of the Trade 
Agreements Act of 1979 (19 U.S.C. 2513). Countries and 
instrumentalities that are parties to the agreement (as of 
January 1, 1986) are Austria, Canada, the European 
Economic Community (Belgium, Denmark, the Federal 
Republic of Germany, France, Greece, Ireland, Italy, 
Luxembourg, the Netherlands, Portugal, Spain, and the 
United Kingdom), Japan, Norway, Romania, Sweden, and 
Switzerland. The Office of the U.S. Trade Representative, 
Washington, D.C. 20506, can provide information on 
changes to the list of parties to tie agreement made since 
January 1,1986. 

(b) For the purpose of this waiver, an article is a prod- 
uct of a country or instrumentality only if- 

(1) It is wholly the growth, product, or manufacture 
of that country or instrumentality; or 

(2) In the case of an article that consists in whole or 
in part of materials from another country or instrumen- 
tality, it has been substantially transformed into a new 
and different article of commerce with a name, charac- 
ter, or use distinct from that of the article or articles 
from which it was so transformed. 

(c) The waiver is subject to modification or withdrawal 
by the U.S. Trade Representative. 

25.105 Evaluating offers. 
(a) Unless the agency head determines otherwise, the 

offered price of a domestic end product is unreasonable 
when the lowest acceptable domestic offer exceeds the 
lowest acceptable foreign offer (see 25.101), inclusive of 
duty, by- 

(1) More than 6 percent, if the domestic offer is from a 
large business that is not a labar surplus area concern; or 

(2) More than 12 percent, if the domestic offer is 
from a small business concern or any labor surplus area 
concern. 
(b) The evaluation in paragraph (a) of this section shall 

be applied on an item-by-item basis or to any group of 
items on which award may be made as specifically provid- 
ed by the solicitation. 

(c) If an award of more than $250,000 would be made 
to a domestic concern if the 12-percent factor were applied, 
but not if the 6-percent factor were applied, the agency 
head shall decide whether award to the domestic concern 
would involve unreasonable cost. 

(d) The evaluation in paragraph (a) of this section shall 
not be applied to offers of Israeli end products at or above 
$50,000 (see 25.402(a)(2)). 

(e) The evaluation in paragraph (a) of this section shall 
not be applied to offers of Canadian end products above 
$25.000 (see 25.402(a)(3)). For the definition of 
"Canadian end product," see 25.40 1. 

25.106 Resewed. 

25.107 Acquisition from or through other Government 
agencies. 
The General Services Administration is responsible for 

compliance with the Buy American Act for- 
(a) Foreign end products acquired for stock in GSA 

stores depots; 
(b) Direct purchases for other agencies; and 
(c) Establishing mandatory Federal Supply Schedules 

that do not include a domestic end product. 

25.108 Excepted articles, materials, and supplies. 
(a) One or more agencies have determined that the arti- 

cles, materials, and supplies listed in paragraph (d) of this 
section are not mined, produced, or manufactured in the 
United States in sufficient and reasonably available com- 
mercial quantities of a satisfactory quality. The list in para- 
graph (d) of this section is furnished for information only; 
an article, material or supply listed therein may be treated 
as domestic only when the agency concerned has made a 
determination that it is not mined, produced, or manufac- 
tured in the United States in sufficient and reasonably 
available quantities of a satisfactory quality. 
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(b) Agencies making determinations under Z.l02(a)(4) 
or 25.202(a)(3) for unlisted articles, materials, or supplies 
shall submit a copy of these determinations to the appropri- 
ate FAR Council for possible addition of items to the list. 

(c) Agencies shall provide detailed information to the 
appropriate FAR Council if any item on the list becomes 
reasonably available in sufficient commercial quantities of 
a satisfactory quality. 

(d)(l) The excepted articles, materials, and supplies are 
as follows: 

Acetylene, black. 
Agar, bulk. 
Anise. 
Antimony, as metal or oxide. 
Asbestos, amosite, chrysotile, and crocidolite. 
Bananas. 
Bauxite. 
Beef, corned, canned. 
Beef extract. 
Bephenium hydroxynapthoate. 
Bismuth. 
Books, trade, text, technical, or scientific; newspapers; 

pamphlets; magazines; periodicals; printed briefs 
and films; not printed in the United States and for which 
domestic editions are not available. 

Brazil nuts, unroasted. 
Cadmium, ores and flue dust. 
Calcium cyanamide. 
Capers. 
Cashew nuts. 
Castor beans and castor oil. 
Chalk, English. 
Chestnuts. 
Chicle. 
Chrome ore or chromite. 
Cinchona bark. 
Cobalt, in cathodes, rondelles, or other primary ore and 

metal forms. 
Cocoa beans. 
Coconut and coconut meat, unsweetened, in shredded, 

desiccated, or similarly prepared form. 
Coffee, raw or green bean. 
Colchicine alkaloid, raw. 
Copra. 
Cork, wood or bark and waste. 
Cover glass, microscope slide. 
Cryolite, natural. 
Dammar gum. 
Diamonds, industrial, stones and abrasives. 
Emetine, bulk. 
Ergot, crude. 
Erythrityl tetranitrate. 
Fair linen, altar. 
Fibers of the following types: abaca, abace, agave, coir, 

flax, jute, jute burlaps, palmyra, and sisal. 

Goat and kidskins. 
Graphite, natural, crystalline, crucible grade. 
Hand file sets (Swiss pattern). 
Handsewing needles. 
Hemp yam. 
Hog bristles for brushes. 
Hyoscine, bulk. 
Ipecac, root. 
Iodine, crude. 
Kaurigum. 
Lac. 
Leather, sheepskin, hair type. 
Lavender oil. 
Manganese. 
Menthol, natural bulk. 
Mica. 
Microprocessor chips (brought onto a Government con- 

struction site as separate units for incorporation into build- 
ing systems during construction or repair and alteration of 
real property). 

Nickel, primary, in ingots, pigs, shots, cathodes, or simi- 
lar forms; nickel oxide and nickel salts. 

Nitroguanidine (also known as picrite). 
Nux vomica, crude. 
Oiticica oil. 
Olive oil. 
Olives (green), pitted or unpitted, or stuffed, in bulk. 
Opium, crude. 
Oranges, mandarin, canned. 
Petroleum, crude oil, unfinished oils, and finished prod- 

ucts (see definitions of petroleum terms in subparagraph 
(d)(2) of this section). 

Pine needle oil. 
Platinum and related group metals, refined, as sponge, 

powder, ingots, or cast bars. 
Pyrethrum flowers. 
Quartz crystals. 
Quebracho. 
Quinidine. 
Quinine. 
Rabbit fur felt. 
Radium salts, source and special nuclear materials. 
Rosettes. 
Rubber, crude and latex. 
Rutile. 
Santonin, crude. 
Secretin. 
Shellac. 
Silk, raw and unmanufactured. 
Spare and replacement parts for equipment of foreign 

manufacture, and for which domestic parts are not available. 
Spices and herbs, in bulk. 
Sugars, raw. 
Swords and scabbards. 
Talc, block, steatite. 
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Tantalum. 
Tapioca flour and cassava 
Tartar, crude; tartaric acid and cream of tartar in bulk. 
Tea in bulk. 
Thread, metallic (gold). 
Thyme oil. 
Tin in bars, blocks, and pigs. 
Triprolidine hydrochloride. 
Tungsten. 
Vanilla beans. 
Venom, cobra. 
Wax, carnauba. 
Woods; logs, veneer, and lumber of the following 

species: Alaskan yellow cedar, angelique, balsa, ekki, 
greenheart, lignum vitae, mahogany, and teak. 
Yam, 50 Denier rayon. 

(2) As used in subparagraph (d)(l) of this section, 
petroleum terms are defined as follows: 

(i) "Crude oil" means crude petroleum, as it is pro- 
duced at the wellhead, and liquids (under atmospheric 
conditions) that have been recovered from mixtures of 
hydrocarbons that existed in a vaporous phase in a 
reservoir and that are not natural gas products. 

(ii) "Finished products" means any one or more of 
the following petroleum oils, or a mixture or combi- 
nation of these oils, to be used without further pro- 
cessing except blending by mechanical means: 

(A) "Asphalt"--a solid or semi-solid cementi- 
tious material that (1) gradually liquefies when 
heated, (2) has bitumens as its predominating con- 
stituents, and (3) is obtained in refining crude oil. 

(B) "Fuel oil"-a liquid or liquefiable 
petroleum product burned for lighting or for the 
generation of heat or power and derived directly 
or indirectly from crude oil, such as kerosene, 
range oil, distillate fuel oils, gas oil, diesel fuel, 
topped crude oil, or residues. 

(C) "Gasoline"-a refined petroleum distillate 
that, by its composition, is suitable for use as a 
carburant in internal combustion engines. 

(D) "Jet fueln-a refined petroleum distillate 
used to fuel jet propulsion engines. 

(E) "Liquefied gasesw-hydrocarbon gases 
recovered from natural gas or produced from 
petroleum refining and kept under pressure to 
maintain a liquid state at ambient temperatures. 

(F) "Lubricating oiln-a refined petroleum dis- 
tillate or specially treated petroleum residue used 
to lessen friction between surfaces. 

(G) "Naphtha"--a refined petroleum distillate 
falling within a distillation range overlapping the 
higher gasoline and the lower kerosenes. 

(H) "Natural gas productsw-liquids (under 
atmospheric conditions), including natural gaso- 
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line, that- 
( I )  Are recovered by a process of absorp- 

tion, adsorption, compression, refrigeration, 
cycling, or a combination of these processes, 
from mixtures of hydrocarbons that existed in a 
vaporous phase in a reservoir, and 

(2) When recovered and without processing in 
a refinery, definitions of products contained in 
subdivision (B), (C), @), and (G) of this section. 
(I) "Residual fuel oil"+ topped crude oil or 

viscous residuum that, as obtained in refining or 
after blending with other fuel oil, meets or is the 
equivalent of Military Specification Mil-F-859 for 
Navy Special Fuel Oil and any more viscous fuel 
oil, such as No. 5 or Bunker C. 
(iii) 'Vnfinished oils" means one or more of the 

petroleum oils listed in subdivision (ii) of this see- 
tion, or a mixture or combination of these oils, that 
are to be further processed other than by blending by 
mechanical means. 

25.109 Solicitation provisions and contract clause. 
(a) The contracting officer shall insert the provision at 

52.225-1, Buy American Certificate, in solicitations for the 
acquisition of supplies, or for services involving the fur- 
nishing of supplies, for use within the United States, except 
for acquisitions made under the Trade Agreements Act of 
1979, as specified in Subpart 25.4. 

(b) When quotations are obtained orally (see Part 13), 
vendors shall be informed that only domestic end products, 
other than end products excepted on a blanket or individual 
basis (see 25.108 and Subpart 25.4), shall be acceptable, 
unless the price for an offered domestic end product is 
unreasonable (see 25.105). 

(c) The contracting officer shall insert the provision at 
52.225-2, Waiver of Buy American Act for Civil Aircraft 
and Related Articles, in solicitations for the acquisition of 
civil aircraft and related articles. 

(d) The contracting officer shall insert the clause at 
52.225-3, Buy American Act-Supplies, in solicitations 
and contracts for the acquisition of supplies, or for services 
involving the furnishing of supplies, for use within the 
United States, except for acquisitions made under the Trade 
Agreements Act of 1979, as specified in Subpart 25.4. 

SUBPART 25.2--BUY AMERICAN ACT- 
CONSTRUCTION MATERIALS 

25200 Scope of subpart. 
This subpart implements the Buy American Act (41 

U.S.C. 10) and Executive Order 10582, December 17, 
1954 (as amended). It applies to contracts for the construc- 
tion, alteration, or repair of any public building or public 
work in the United States. 
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25.201 Definitions. 
"Components," as used in this subpart, means those arti- 

cles, materials, and supplies incorporated directly into con- 
struction materials. 

"Construction," as used in this subpart, means consmc- 
tion, alteration, or repair of any public building or public 
work in the United States. 

"Construction materials," as used in this subpart, means 
articles, materials, and supplies brought to the construction 
site for incorporation into the building or work. 

"Domestic construction material," as used in this sub- 
part, means (a) an unmanufactured construction material 
mined or produced in the United States, or (b)' a construc- 
tion material manufactured in the United States, if the cost 
of its components mined, produced, or manufactured in the 
United States exceeds 50 percent of the cost of all its com- 
ponents. (In determining whether a construction material is 
domestic, only the construction material and its compo- 
nents shall be considered.) The cost of each component 
includes transportation costs to the place of incorporation 
into the construction material and any applicable duty 
(whether or not a duty-free entry certificate is issued). 
Components of foreign origin of the same class or kind for 
which determinations have been made in accordance with 
25.202(a)(3) are treated as domestic. 

"Foreign construction material," as used in this subpart, 
means a construction material other than a domestic con- 
struction material. 

"United States" (see 25.101). 

25.202 Policy. 
(a) The Buy American Act requires that only domestic 

construction materials be used in construction in the United 
States, except when- 

(1) The cost would be unreasonable as determined in 
accordance with 25.203; 

(2) The agency head determines that use of a particu- 
lar domestic conshuction material would be impractica- 
ble; or 

(3) The construction material is not mined, produced, 
or manufactured in the United States in sufficient and 
reasonably available commercial quantities of a satisfac- 
tory quality (see 25.108). 
(b) If the cost of the materials is estimated to exceed 

$100,000, the agency head, or a designee at a level no 
lower than the head of the contracting activity, must 
approve determinations made under subparagraph (a)(3) 
above. Officials making these determinations shall consider 
the feasibility of foregoing the acquisition or of acquiring a 
domestic substitute. 

(c) When it is determined for any of the reasons stated 
in this section that certain foreign construction materials 
may be used, the excepted materials shall be listed in the 
contract. Findings justifying the exception shall be avail- 
able for public inspection. 

25.203 Evaluating offers. 
(a) The restrictions of the Buy American Act do not 

apply when the head of the concerned agency determines 
that using a particular domestic construction material 
would unreasonably increase the cost or would be impracti- 
cable. 

(b) When proposed awards are submitted to the agency 
head for approval, each submission shall include a descrip- 
tion of the materials, including unit and quantity, estimated 
costs, location of the construction project, name and 
address of the proposed contractor, and a detailed justifica- 
tion of the impracticability of using domestic materials. 

25.204 Violations. 
If the agency head finds that in the performance of a 

construction contract there has been a failure to comply 
with the clause at 52.225-5, Buy American Act- 
Construction Materials, those findings (including the name 
of the contractor obligated under the contract) shall be 
made public. No other contract for construction shall be 
awarded to that contractor, its subcontractors, or suppliers 
with which that contractor is associated or affiliated, within 
a period of 3 years after the findings are made public. (For 
debarment procedures, see Subpart 9.4.) 

25.205 Solicitation provision and contract clause. 
The contracting officer shall insert the clause at 

52.225-5, Buy American Act--Construction Materials, in 
solicitations and contracts for construction inside the 
United States. 

SUBPART 25.3-BALANCE OF 
PAYMENTS PROGRAM 

25300 Scope of subpart. 
This subpart provides policies and procedures applicable 

to contracting for supplies, services, or construction for use 
outside the United States and provides for the use of excess 
or nearexcess foreign currency. The Balance of Payments 
Program restrictions have been waived with respect to the 
acquisition in accordance with Subpart 25.4 of certain prod- 
ucts under the Trade Agreements Act of 1979. 

25301 Definitions. 
"Components" (see 25.101). 
"Domestic end product" (see 25.101). 
"Domestic offer" (see 25.101). 
"Domestic services," as used in this subpart, means 

services performed in the United States. If services pro- 
vided under a single contract are performed both inside 
and outside the United States, they shall be considered 
domestic if 25 percent or less of their total cost is 
attributable to services (including incidental supplies used 
in connection with these services) performed outside the 
United States. 
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"End productn (see 25.101). 
"Foreign end productn. (see 25.101). 
"Foreign offern (see 25.101). 
"Foreign services," as used in this subpart, means ser- 

vices other than domestic services. 
"United Statesn (see 25.101). 

25302 Policy. 
(a) The Balance of Payments Program is an interim 

measure imposed to alleviate the impact of Government 
expenditures on the Nation's balance of international pay- 
ments. The Balance of Payments Program differs fmm the 
Buy American Act in that the Buy American Act applies 
only to aquisitions for use inside the United States, while 
the Balance of Payments Program applies to acquisitions 
for use outside the United States. 

(b) Foreign end products or services may be acquired 
for use outside the United States if any of the following 
conditions are met: 

(1) The estimated cost of the product or service does 
not exceed the appropriate small purchase limitation in 
Part 13. 

(2) Perishable subsistence items are required and the 
agency head, or a designee, determines that delivery 
from the United States would significantly impair their 
quality at the point of consumption. 

(3) The agency head, or a designee, determines that 
a requirement can only be filled by a foreign end 
product or service, and that it is not feasible to forgo 
filling it or to provide a domestic substitute (see 
25.108). 

(4) The acquisition is for ice, books, utilities, com- 
munications, and other materials or services that, by 
their nature or as a practical matter, can only be acquired 
or performed in the country concerned and a U.S. 
Government capability does not exist. 

(5) Subsistence items are required specifically for 
resale in overseas commissary stores. 

(6) The acquisition of foreign end products or ser- 
vices is required by a treaty or executive agreement 
between governments. 

(7) Petroleum supplies and their by-products as listed 
and defined in 25.108 are required. 

(8) The end products or services are paid for with 
excess or near-excess foreign currencies (see 25.304). 

(9) The end products or services are mined, pro- 
duced, or manufactured in Panama and are required by 
and of the use of United States Forces in Panama 
(c) Contracts shall require use of domestic construction 

materials (see 25.201) for construction, repair, or mainte- 
nance of real property outside the United States, except 
when the cost of these materials (including transportation 
and handling costs) exceeds the cost of foreign construc- 
tion materials by more than 50 percent. A differential 
greater than 50 percent may be used when specifically 
authorized by the agency head or a designee. 
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25303 Procedures. 
(a) Soliciration of ofers. The procedures in this section 

apply to contracts for supplies and senices when the excep 
tions in 25.302@) do not apply. Solicitations shall state that 
information regarding articles, materials, supplies, and ser- 
vices excepted fmm these procedures is available to prospec- 
tive contractors upon request. When quotations are obtained 
orally (see Part 13), vendors shall be informed that only 
domestic end products or services will be acceptable, except 
for those items that have been excepted or when the price for 
the foreign end products or services meets the evaluation cri- 
teria in paragraph (b) of this section. 

(b) Evaluation. For purposes of evaluation, each for- 
eign offer shall be adjusted by increasing it by 50 percent 
If this procedure results in a tie between a foreign offer as 
evaluated and a domestic offer, the domestic offer shall be 
considered the successful offer. When this procedure 
results in the acquisition of foreign end products or ser- 
vices, the acquisition of domestic end products or services 
is thereby considered unreasonable in cost or inconsistent 
with the public interest. 

25304 Excess and near-excess foreign currencies. 
(a) The United States holds currencies of certain coun- 

tries in amounts determined annually by the Secretary of 
the Treasury to be excess to the normal, or above the 
immediate (near excess) requirements of the Government 
These countries are identified in Bulletins issued by the 
Office of Management and Budget which will be distribut- 
ed through agency procedures on an expedited basis. 
Additional information may also be obtained from the 
Department of the Treasury, Office of the Assistant 
Secretary for International Affairs, Office of Development 
Policy. Acquisitions of foreign end products, services, or 
construction paid for in excess or near-excess foreign cur- 
rencies are an exception to the balance of payments restric- 
tions in this subpart (see 25.302@)(8)). 

(b) Excess and near-excess foreign currencies shall be 
used whenever feasible in payment of contracts over $1 mil- 
lion performed wholly or partly in any of the listed countries. 
In some cases, award may be made to an offeror willing to 
accept payment, in whole or part, in excess or near-excess 
foreign cu~~ency, even though the offer, when compared to 
offers in United States dollars, is not the lowest received. 
Price differentials may be funded from excess or nearexcess 
foreign currencies available without charge to agency appro- 
priations, subject to Office of Management and Budget 
(OMB) Circular No. A-20, May 21,1966. 

(c) Before issuing solicitations for contracts to be per- 
formed wholly or partly in the listed countries, the con- 
tracting officer shall obtain a determination from the agen- 
cy head, or a designee no lower than the head of the con- 
tracting activity, as to the feasibility of using excess or 
near-excess foreign currency. Agency officials shall con- 
sult with the Budget Review Division, Office of 
Management and Budget, and verify- 
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(1) The availability of excess or near-excess foreign 
currency; 

(2) The feasibility of using that currency in payment 
of the contract; 

(3) The price differential, if any, that will be consid- 
ered acceptable; and 

(4) Procedures for obtaining excess or near-excess 
foreign currency requirements. 
(d) When use of excess or near-excess foreign currency 

is determined feasible, the contracting officer shall, in the 
solicitation- 

(1) Require that offers be stated in U.S. dollars; 
(2) Request that offers also be stated, in whole or in 

part, in excess or near-excess foreign currency; and 
(3) Reserve the right to make the award to the 

responsive offeror (i) that is willing to accept payment, 
in whole or in part, in excess or near-excess foreign cur- 
rency, and (ii) whose offer is most advantageous to the 
Government, even though the total price may be higher 
than offers in U.S. dollars. 

25305 Solicitation provision and contract clause. 
(a) Solicitation provision. The contracting officer shall 

insert the provision at 52.225-6, Balance of Payments 
Program Certifhte, in solicitations for supplies or services 
for use outside the United States, unless one or more of the 
exceptions in 25.302(b) applies or the acquisition is made 
undex the Trade Agreements Act of 1979 (see Subpart 25.4). 

(b) Oral quotations. When quotations are obtained orally, 
vendors shall be informed that only domestic end products or 
services will be acceptable, except for those items that have 
been excepted or when the price for the foreign end products 
or services meets the evaluation criteria in 25.303@). 

(c) Contract el-. The contracting officer shall insert the 
clause at 52.225-7, Balance of Payments Program, in solicita- 
tions and contracts for acquiring supplies or services for use 
outside the United States, unless one or more of the excep 
tions in 2 5 . m )  applies or the acquisition is made under the 
Trade Agreements Act of 1979 (see Subpart 25.4). 

SUBPART 25.APURCHASES UNDER THE TRADE 
AGREEMENTS ACT OF 1979 

25.400 Scope of subpart. 
This subpart provides additional policies and procedures 

peculiar to acquisitions subject to the Agreement on 
Government Procurement and the Trade Agreements Act 
of 1979 (19 U.S.C. 2501-2582) including (a) acquisitions 
from countries designated under the Caribbean Basin 
Economic Recovery Act (19 U.S.C. 2701, et seq.); (b) 
acquisitions involving offers of Israeli end products under 
the U.S .-Israel Free Trade Area Agreement, as approved by 
Congress in the United States-Israel Free Trade Area 
Implementation Act of 1985 (19 U.S.C. 2112 note); and (c) 
acquisitions involving offers of Canadian end products 

under the United States-Canada Free-Trade Agreement, as 
approved by Congress in the United States-Canada Free- 
Trade Agreement Implementation Act of 1988 (19 U.S.C. 
2112 note). 

25.401 Defmitions. 
''Canadian end product," as used in this subpart, means 

(a) an unmanufactured end product mined or produced in 
the territory of Canada or other territories to which the cus- 
toms laws of Canada apply; or (b) an end product manufac- 
tured in the territory of Canada or other territories to which 
the customs laws of Canada apply, if the cost of the compo- 
nents mined, produced or manufactured either in the terri- 
tory of Canada, or other territories to which the customs 
laws of Canada apply, or in the United States, exceeds 50 
percent of the cost of all the components. 

"Caribbean Basin country," as used in this subpart, 
means a country designated by the President as a 
beneficiary under the Caribbean Basin Economic Recovery 
Act (19 U.S.C. 2701, et seq.) and listed below: 
Antigua and Barbuda 
Aruba 
Bahamas 
Barbados 
Belize 
British Virgin Islands 
Costa Rica 
Dominica 
Dominican Republic 
El Salvador 
Grenada 
Guatemala 
Guyana 
Honduras 
Jamaica 
Montserrat 
Netherlands Antilles 
St. Christopher-Nevis 
St. Lucia 
St. Vincent and the Grenadines 
Thailand 
Tobago 
Trinidad 

"Caribbean Basin country end product," as used in this 
subpart, means an article that (a) is wholly the growth, 
product, or manufacture of the Caribbean Basin country, or 
(b) in the case of an article which consists in whole or in 
part of materials from another country or instrumentality, 
has been substantially transformed into a new and different 
article of commerce with a name, character, or use distinct 
from that of the article or articles from which it was so 
transformed. The term includes services (except trans- 
portation services) incidental to its supply; provided, that 
the value of those incidental services does not exceed that 
of the product itself. It does not include service contracts 
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as such. The term excludes products that are excluded from 
duty free treatment for Caribbean countries under 19 
U.S.C. 2703@), which presently are- 

(1) Textiles and apparel articles that are subject to 
textile agreements; 

(2) Footwear, handbags, luggage, flat goods, work 
gloves, and leather wearing apparel not designated as 
eligible articles for the purpose of the Generalized 
System of Preferences under Title V of the Trade Act of 
1974; 

(3) Tuna, prepared or preserved in any manner in air- 
tight containers; 

(4) Petroleum, or any product derived from 
petroleum; and 

(5) Watches and watch parts (including cases, 
bracelets and straps), of whatever type including, but 
not limited to, mechanical, quartz digital or quartz ma- 
log, if such watches or watch parts contain any material 
that is the product of any country to which the Tariff 
Schedule of the United States (TSUS) column 2 rates of 
duty apply. 
"Designated country," as used in this subpart, means a 

country or instrumentality designated under the Trade 
Agreements Act of 1979 and listed below: 

Austria 
Bangladesh 
Belgium 
Benin 
Bhutan 
Botswana 
Burundi 
Canada 
Cape Verde 
Central African Republic 
Chad 
Comoros 
Denmark 
Federal Republic of 

Germany 
Finland 
France 
Gambia 
Guinea 
Haiti 
Hong Kong 
Ireland 
Israel 

Italy 
Japan 
Lesotho 
Luxembourg 
Malawi 
Maldives 
Mali 
Nepal 
Netherlands 
Niger 
Norway 
Rwanda 
Singapore 
Somalia 
Sweden 
Switzerland 
Western Samoa 
Sudan 
Tanzania U.R. 
Uganda 
United Kingdom 
upper Volta 
Yemen 

"Designated country end product," as used in this sub- 
part, means an article that (a) is wholly the growth, prod- 
uct, or manufacture of the designated country, or (b) in the 
case of an article which consists in whole or in part of 
materials from another country or instrumentality, has been 
substantially transformed into a new and different article of 
commerce with a name, character, or use distinct from that 
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of the article or articles !?om which it was so transformed. 
The term includes services (except transportation services) 
incidental to its supply; provided, that the value of those 
incidental services does not exceed that of the product 
itself. It does not include service contracts as such. 

"Eligible product," as used in this subpart, means a des- 
ignated country end product or a Caribbean Basin country 
end product. 

25.402 Policy 
(aX1) Executive Order 12260 requires the U.S. Trade 

Representative to set the dollar threshold for application of 
the Trade Agreements Act. The threshold will be pub- 
lished in the Federal Register and will be distributed 
through agency procedures on an expedited basis. When 
the value of the proposed acquisition of an eligible product 
is estimated to be at or over the dollar threshold, agencies 
shall evaluate offers for an eligible product without regard 
to the restrictions of the Buy American Act (see Subpart 
25.1) or the Balance of Payments Program (see Subpart 
25.3). When the value of the proposed acquisition is esti- 
mated to be below the Trade Agreements Act threshold, the 
restrictions of the Buy American Act or the Balance of 
Payments Program shall be applied to foreign offers, 
except as noted in subparagraphs (a)(2) and (a)(3) of this 
section (see 25.105). 

(2) As required by Article 15 of the U.S.-Israel Free 
Trade Area Agreement, agencies other than the 
Department of Defense shall evaluate offers of Israeli 
end products at or above $50,000 in amount without 
regard to the restrictions of the Buy American Act (see 
Subpart 25.1) or the Balance of Payments Program (see 
Subpart 25.3). 

(3) As required by Section 306 of the United States- 
Canada Free-Trade Agreement Implementation Act of 
1988 (19 U.S.C. 2112 note), agencies shall evaluate 
offers of Canadian end products above $25,000 without 
regard to the restrictions of the Buy American Act (see 
Subpart 25.1) or the Balance of Payments Program (see 
Subpart 25.3). 

(4) To determine whether the Trade Agreements Act 
applies to the acquisition of products by lease, rental, or 
lease-purchase contract (inchding lease-to-ownership, 
or lease-with-option-to purchase), the contracting officer 
shall calculate the estimated acquisition value as fol- 
lows: 

(i) If a fixed-term contract of 12 months or less is 
contemplated, use the total estimated value of this 
acquisition. 

(ii) If a fixed-term contract of more than 12 
months is contemplated, use the total estimated value 
of the acquisition plus the estimated residual value of 
the leased equipment at the conclusion of the con- 
templated term of the contract. 

(iii) If an indefinite-term contract is con- 
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PART 26 

OTHER SOCIOECONOMIC PROGRAMS 

26.100 Scope of subpart. 
This subpart implements 25 U.S.C. 1544, which pro- 

vides an incentive to prime contractors that use Indian 
organizations and Indian-owned economic enterprises as 
subcontractors. 

SUBPART 26.1-INDIAN INCENTIVE PROGRAM 

26.101 Definitions. 
As used in this subpart- 
"Indian organizationn means the governing body of any 

Indian tribe (as defined by 25 U.S.C. 1452(c)) or entity 
established or recognized by the governing body of an 
Indian tribe for the purposes of 25 U.S.C., chapter 17. 

"Indian-owned economic enterprise" means any Indian- 
owned (as determined by the Secretary of the Interior) com- 
mercial, industrial, or business activity established or orga- 
nized for the purpose of profit, provided that Indian owner- 
ship shall constitute not less than 51 percent of the enterprise. 

"Interested party" means a prime contractor or an actual 
or prospective offeror whose direct economic interest 
would be affected by the award of a subcontract or by the 
failure to award subcontract. 

26.102 Policy. 
Indian organizations and Indian-owned economic enter- 

prises shall have the maximum practicable opportunity to 
participate in performing contracts awarded by Federal 
agencies. 

26.103 Procedures. 
(a) Contracting officers and prime contractors, acting in 

good faith, may rely on the self-certifk..tion of an Indian 
organization or Indian-owned economic enterprise as to its 
eligibility, unless an interested party challenges its status or 
the contracting officer has independent reason to question 
that status. 

(b) In the event of a challenge to the self-certification of 
a subcontractor, the contracting officer shall refer the mat- 
ter to the Bureau of Indian Affairs (BIA), 1951 
Constitution Avenue, NW, Washington, DC 20245. The 
BIA will determine the eligibility and notify the contract- 
ing officer. 

(c) The BIA will acknowledge receipt of the request 
from the contracting officer within 5 working days. Within 
15 additional working days, BIA will advise the contract- 
ing officer, in writing, of its determination. 

(d) The contracting officer will notify the prime contrac- 
tor upon receipt of a challenge. 

(1) To be considered timely, a challenge shall- 
(i) Be in writing; 
(ii) Identify the basis for the challenge; 
(iii) Provide detailed evidence supporting the 

claim; and 
(iv) Be filed with and received by the contract- 

ing officer prior to award of the subcontract in 
question. 
(2) If the notification of a challenge is received by 

the prime contractor prior to award, it shall withhold 
award of the subcontract pending the determination by 
BIA, unless the prime contractor determines, and the 
contracting officer agrees, that award must be made in 
order to permit timely performance of the prime con- 
tract. 

(3) Challenges received after award of the subcon- 
tract shall be referred to BIA, but the BIA determination 
shall have prospective application only. 
(e) If the BIA determination is not received within the 

prescribed time period, the contracting officer and the 
prime contractor may rely on the self-certification of the 
subcontractor. 

26.104 Contract clause. 
(a) Contracting officers in the Department of Defense 

shall insert the clause at 52.226-1, Utilization of Indian 
Organizations and Indian-Owned Economic Enterprises, in 
solicitations and contracts that contain the clause at 52.219- 
9, Small Business and Small Disadvantaged Business 
Subcontracting Plan. 

(b) Contracting officers in civilian agencies may insert 
the clause at 52.226-1, Utilization of Indian Organizations 
and Indian-Owned Economic Enterprises, in solicitations 
and contracts that contain the clause at 52.219-9, Small 
Business and Small Disadvantaged Business 
Subcontracting Plan, if- 

(1) In the opinion of the contracting officer, subcon- 
tracting possibilities exist for Indian organizations or 
Indian-owned economic enterprises; and 

(2) Funds are available for any increased costs as 
described in paragraph (c)(2) of the clause at 52.226-1. 
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PART 3O-COST ACCOUNTING STANDARDS 30302-1 

Accounting Standards, specifies rules for administering 
CAS requirements and procedures to be followed in 
cases of failure to comply. 
(c) Disclosure and Consistency of Cost Accounting 

Practices. (1) ?he contracting officer shall insert the clause at 
52.230-5, Disclosure and Consistency of Cost Accounting 
Practices, in negotiated contracts when the contract amount is I ova $100,000, but less than $10 million, and the offemr cer- 
tifies it is eligible for and elects to use modified CAS cover- 
age (see 30.201-2, unless the clause prescribed in paragraph 
(d) of this subsection is used). 

(2) The clause at 52.230-5 requires the contractor to 
comply with CAS 401 and 402, to disclose (if it meets 
certain requirements) actual cost accounting practices, 
and to follow consistently disclosed and established cost 
accounting practices. 
(d) Consistency in Cost Accounting Practices. The con- 

tracting officer shall insert the clause at 52.230-6, 
Consistency in Cost Accounting Practices, in negotiated 
defense contracts that are exempt from CAS requirements 
solely on the basis of the fact that the contract is to be 
awarded to a United Kingdom contractor and is to be per- 
formed substantially in the United Kingdom (see 30.201- 
l(b)(12)). 

30.201-5 Waiver. 
(a) In some instances, contractors or subcontractors may 

refuse to accept al l  or part of the requirements of the CAS 
clauses (52.230-3, Cost Accounting Standards and 52.230- 
5, Disclosure and Consistency of Cost Accounting 
Practices). If the contracting officer determines that it is 
impractical to obtain the materials, supplies, or services 
from any other source, the contracting officer shall prepare 
a request for waiver describing the proposed contract or 
subcontract and containing- 

(1) An unequivocal statement that the proposed 
contractor or subcontractor refuses to accept a contract 
containing all or a specified part of a CAS clause and 
the specific reason for that refusal; 

(2) A statement as to whether the proposed contractor 
or subcontractor has accepted any prime contract or sub- 
contract containing a CAS clause; 

(3) The amount of the proposed award and the sum 
of all awards by the agency requesting the waiver to the 
proposed contractor or subcontractor in each of the pre- 
ceding 3 years; 

(4) A statement that no other source is available to 
satisfy the agency's needs on a timely basis; 

(5) A statement of alternative methods considered for 
fulfilling the need and the agency's reasons for rejecting 
them; 

(6) A statement of steps being taken by the agency to 
establish other sources of supply for future contracts for 
the products or services for which a waiver is being 
requested; and 

(7) Any other information that may be useful in eval- 
uating the request. 
(b)(l) For national defense contracts of the DOD, 

waivers shall be controlled and approved by the Deputy 
Assistant Secretary of Defense (Procurement) and shall be 
processed for review by the Defense Acquisition 
Regulatory (DAR) Council in accordance with agency pro- 
cedures. 

(2) For national defense contracts of the National 
Aeronautics and Space Administration (NASA), 
waivers shall be controlled and approved by the 
Assistant Administrator for Procurement after consulta- 
tion with the Deputy Assistant Secretary of Defense 
(Procurement). Requests for waiver shall be processed 
in accordance with agency regulations. 
(c) For nondefense contracts, and defense contracts of 

agencies other than DOD or NASA, the agency head or 
designee may waive CAS requirements. Agencies shall 
ensure consistent treatment of- 

(1) Waivers within the agency; and 
(2) Contractors performing under both defense and 

nondefense contracts. 
(d) For purchases of substantially the same product from 

the same contractor for which a waiver was previously 
granted, approval authority is redelegated in the 
Department of Defense to the Secretaries of the Military 
Departments and the Director, Defense Logistics Agency. 

30.202 Disclosure requirements. 

30.202-1 General requirements. 
(a) A Disclosure Statement is a written description of a 

contractor's cost accounting practices and procedures. The 
submission of a new or revised Disclosure Statement is not 
required for any nondefense contract or from any small 
business concern. However, if a Disclosure Statement has 
been submitted in connection with a CAS-covered defense 
contract, the contractor must also comply with such dis- 
closed practices under nondefense CAS-covered contracts 
(see subparagraph (a)(l) of the clause at 52.230-3, Cost 
Accounting Standards). 

(b) Completed Disclosure Statements are required in the 
following circumstances: 

(1) Any business unit that is selected to receive a 
CAScovered negotiated national defense contract or 
subcontract of $10 million or more shall submit a 
Disclosure Statement before award. 

(2) Any company which, together with its segments, 
received net awards of negotiated national defense prime 
contracts and subcontracts subject to CAS totaling more 
than $10 million in its most recent cost accounting period 
must submit a Disclosure Statement before award of its 
first CAScovered contract in the immediately following 
cost accounting period. However, if the first CAS-cov- 
ered contract is received within 90 days of the start of the 
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cost accounting period, the contractor is not required to 
file until the end of 90 days. 
(c) When a Disclosure Statement is required, a separate 

Disclosure Statement must be submitted for each segment 
whose costs included in the total price of any CAS-covered 
contract or subcontract exceed $100,000, unless the con- 
tract or subcontract is of the type or value exempted by 
30.201-1. If the cost accounting practices are identical for 
more than one segment, then only one Disclosure 
Statement, clearly identifying each such segment, need be 
submitted. A Disclosure Statement will also be required for 
each corporate or group office whose costs of any amount 
are allocated to one or more segments performing CAS- 
covered contracts. 

(d) Each corporate or other home office that allocates 
costs to one or more disclosing segments performing CAS- 
covered contracts must submit a Part VIII of the Disclosure 
Statement. 

(e) Foreign contractors and subcontractors who are 
required to submit a Disclosure Statement may, in lieu of 
filing a Form No. CASB-DS-1, make disclosure by using a 
disclosure form prescribed by an agency of its 
Government, provided that the official designated to 
approve waivers in 30.201-5 determines that the informa- 
tion disclosed by that means will satisfy requirements of 
Subpart 30.2. The use of alternative forms has been 
approved for the contractors of the following countries: 

(1) Canada 
(2) Federal Republic of Germany. 

30.202-2 Impracticality of submission. 
The agency head may determine that it is impractical to 

secure the Disclosure Statement, although submission is 
required, and authorize contract award without obtaining 
the Statement This authority may not be delegated. 

30302-3 Amendments and revisions. 
(a) Contractors and subcontractors are responsible for 

maintaining accurate Disclosure Statements and complying 
with disclosed practices. Amendments and revisions to 
Disclosure Statements may be submitted at any time and 
may be proposed by either the contractor or the 
Government. Resubmission of complete, updated, 
Disclosure Statements is discouraged except when exten- 
sive changes require it to assist the review process. 

(b) Should the obligation to maintain the Disclosure 
Statement cease because the contractor no longer meets the 
financial thresholds, the contractor shall still be required to 
follow the disclosed practices for those contracts awarded 
during a period in which the contractor was obligated to 
submit a Disclosure Statement. 

30.202-4 kivileged and confidential information. 
If the offeror or contractor notifies the contracting offi- 

cer that the Disclosure Statement contains trade secrets and 
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commercial or financial information, which is privileged 
and confidential, the Disclosure Statement shall be protect- 
ed and shall not be released outside the Government. 

30302-5 Filing Disclosure Statements. 
(a) Disclosure must be on Form Number CASB-DS-1. 

Forms may be obtained from the cognizant administrative 
contracting officer (ACO). 

(b) Offem are required to file Disclosure Statements as 
follows: 

(1) Original and one copy with the cognizant ACO; 
and 

(2) One copy with the cognizant contract auditor. 
(c) Amendments and revisions shall be submitted to the 

currently cognizant ACO and auditor. 

30302-6 Responsibilities. 
(a) The contracting officer is responsible for determin- 

ing when a proposed contract may require CAS coverage 
and for including the appropriate notice in the solicitation. 
The contracting officer must then ensure that the offeror 
has made the required solicitation certifications and that 
required Disclosure Statements are submitted. 

(b) The contracting officer shall not award a CAS-cov- 
ered contract until the ACO has made a written determina- 
tion that a required Disclosure Statement is adequate 
unless, in order to protect the Government's interest, the 
contracting officer waives the requirement for an adequacy 
determination before award. In this event, a determination 
of adequacy shall be required as soon as possible after the 
award. 

(c) The cognizant auditor is responsible for conducting 
reviews of Disclosure Statements for adequacy and compli- 
ance. 

(d) The cognizant ACO is responsible for determina- 
tions of adequacy and compliance of the Disclosure 
Statement. 

30302-7 Determinations. 
(a) Adequacy determination. The contract auditor shall 

conduct an initial review of a Disclosure Statement to ascer- 
tain whether it is current, accurate, and complete and shall 
report the results to the cognizant ACO, who shall determine 
whether or not it adequately describes the offeror's cost 
accounting practices. If the ACO identifies any areas of inad- 
equacy, the ACO shall request a revised Disclosure 
Statement If the Disclosure Statement is adequate, the ACO 
shall notify the offeror in writing, with copies to the auditor 
and contracting officer, The notice of adequacy shall state 
that a disclosed practice shall not, by virtue of such disclo- 
sure, be considered an approved practice for pricing propos- 
als or accumulating and reporting contract performance cost 
data. Generally, the ACO shall furnish the contractor notifica- 
tion of adequacy or inadequacy within 30 days after the 
Disclosure Statement has been received by the ACO. 
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(b) Contracts and subcontracts containing the clause at 
52.230-3, Cost Accounting Standards, may require equi- 
table adjustments to comply with new or modified CAS. 
Such adjustments are limited to contracts and subcontracts 
awarded before the effective date of each new or modified 
standard. A new or modified standard becomes applicable 
prospectively to these contracts and subcontracts when a 
new national defense contract or subcontract containing the 
clause at 52.230-3, Cost Accounting Standards, is awarded 
on or after the effective date of the new standard. 

(c) Contracting officers shall encourage contractors to 
submit to the cognizant ACO any change in accounting 
practice in anticipation of complying with a new or modi- 
fied standard as soon as practical after the new or m&ied 
standard has been incorporated into the FAR. 

(d) Upon receipt of information from the contractor 
indicating that an accounting change is required to comply 
with a new or modified standard, the cognizant ACO shall 
review the proposed change concurrently for adequacy and 
compliance. If the review indicates that the change is both 
adequate and in compliance (see 30.202-7), the contractor 
shall be notified and requested to submit a cost impact pro- 
posal in sufficient detail to determine the impact on each 
CAS-covered contract and subcontract. The proposal shall 
identify each additional standard and all contracts and sub- 
contracts containing the CAS clause and having an award 
date before the effective date of that standard. The proposal 
shall be in sufficient detail to permit evaluation, determina- 
tion, and negotiation of the cost impact upon each affected 
contract and subcontract containing the clause at 52.230-3, 
Cost Accounting Standards, and shall be in the form and 
manner specified by the cognizant contracting offcer. 

(e) The cognizant ACO shall promptly analyze the pro- 
posal with the assistance of the auditor, determine the 
impact, and negotiate the contract price adjustments on 
behalf of all Government agencies. The ACO shall invite 
contracting offices to participate in negotiations of adjust- 
ments when the price of any of their contracts may be 
increased or decreased by $10,000 or more. At the conclu- 
sion of negotiations, the ACO shall- 

(1) Execute supplemental agreements to contracts of 
the ACO's own agency (and, if additional funds are 
required, request them from the appropriate contracting 
officer); 

(2) Prepare a negotiation memorandum and send 
copies to cognizant auditors and contracting officers of 
other agencies having prime contracts affected by the 
negotiation (those agencies shall execute supplemental 
agreements in the amounts negotiated); and 

(3) Furnish copies of the memorandum indicating the 
effect on costs to the ACO of the next higher tier sub- 
contractor or prime contractor, as appropriate, if a sub- 
contract is to be adjusted. This memorandum shall be 

the basis for negotiation between the subcontractor and 
the next higher tier subcontractor or prime contractor 
and for execution of a supplemental agreement to the 
subcontract. 
( f )  If the contractor does not submit a proposal in the 

form and time specified (see paragraph (b) of the clause at 
52.230-4, Administration of Cost Accounting Standards), 
or if the parties fail to agree concerning the cost impact, the 
cognizant ACO, with the assistance of the auditor, shall 
estimate the cost impact on contracts and subcontracts con- 
taining the clause at 52.230-3, Cost Accounting Standards. 
The ACO shall request the contractor to agree to the cost or 
price adjustment. The ACO may withhold an amount not to 
exceed 10 percent of each subsequent payment request 
related to the contractor's CAS-covered prime contracts, 
which contain the appropriate withholding provisions, until 
the proposal has been furnished by the contractor. The con- 
tractor shall also be advised that in the event no agreement 
on the cost or price adjustment is reached within 20 days, 
action may be taken in accordance with the clause at 
52.233-1, Disputes. If the ACO issues a unilateral determi- 
nation under the Disputes clause, the ACO shall consider 
appropriate action to protect the Government's interests 
under Subpart 32.6. 

30.602-2 Noncompliance with CAS requirements. 
(a) Within 15 days of the receipt of a report of alleged 

noncompliance from the auditor, the cognizant ACO shall 
make an initial finding of compliance or noncompliance 
and advise the auditor. 

(b) If an initial finding of noncompliance is made, the 
ACO shall immediately notify the contractor in writing of 
the exact nature of the noncompliance and allow 30 days 
within which to agree or to submit reasons why the existing 
practices are considered to be in compliance. 

(c) If the contractor agrees with the initial finding of 
noncompliance- 

(1) The contractor shall be required to correct the non- 
compliance and submit a complete description of any 
accounting change and the general dollar magnitude of the 
change on all CAScovered contracts and subcontracts; 

(2) The cognizant ACO shall review the accounting 
change for adequacy and compliance concurrently (if 
the change is both adequate and in compliance, the 
ACO shall notify the contractor and request a cost 
impact proposal); 

(3) The cost impact proposal must identify all con- 
tracts and subcontracts containing the clause at 52.230- 
3, Cost Accounting Standards, or the clause at 52.230-5, 
Disclosure and Consistency of Cost Accounting 
Practices, and shall be in sufficient detail to permit eval- 
uation and negotiation of the cost impact on each sepa- 
rate CAS-covered contract and subcontract from the 
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date of failure to comply until the noncompliance is cor- 
rected, and 

(4) The ACO shall then follow the procedures in 
30.602-l(e). 
(d) If the contractor disagrees with the initial noncom- 

pliance finding, the cognizant ACO shall review the rea- 
sons why the contractor considers the existing practices to 
be in compliance and make a determination of compliance 
or noncompliance. 

(1) If the ACO makes a determination of compliance, 
the ACO shall notify the contractor and send a copy to 
the auditor. 

(2) If the ACO makes a determination of noncompli- 
ance, or if the contractor fails to furnish the cost impact 
proposal, the ACO, with the assistance of the auditor, 
shall determine the cost impact of the noncompliance on 
contracts and subcontracts containing CAS clauses. The 
ACO may withhold an amount not to exceed 10 percent 
of each subsequent payment request related to the con- 
tractor's CAS-covered prime contracts, which contain 
the appropriate provisions, until the proposal has been 
furnished by the contractor. 

(3) If the ACO determines that the noncompliance 
results in material increased costs to the Government, 
the ACO shall notify the contractor and request agree- 
ment as to the cost or price adjustment, together with 
any applicable interest. The contractor shall also be 
advised that in the event no agreement on the cost or 
price adjustment is reached within 20 days, action may 
be taken in accordance with the clause at 52.233-1, 
Disputes. If the ACO issues a unilateral determination 
under the Disputes clause, the ACO shall consider 
appropriate action to protect the Government's interests 
under Subpart 32.6. 

(4) If the ACO's estimate indicates there is no mate- 
rial increase in costs as a result of the noncompliance 
and the contractor refuses to take corrective action, the 
ACO shall notify the contractor in writing that the con- 
tractor is in noncompliance, that corrective action 
should be taken, and that if such noncompliance subse- 
quently results in materially increased costs to the 
Govemment, the provisions of the clause at 52.230-3, 
Cost Accounting Standards, and/or the clause at 52.230- 
5, Disclosure and Consistency of Cost Accounting 
Practices, will be enforced. 

30.602-3 Voluntary changes. 
(a) The contract price may be adjusted for voluntary 

changes to a contractor's Disclosure Statement or cost 
accounting practices. The contractor must fust notify the 
cognizant ACO by submission, not less than 60 days (or 
such other date as may be mutually agreed to) before pro- 
posed implementation, of a description of the accounting 
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change and the general dollar magnitude of the change 
(including the sum of all increases and the sum of all 
decreases) for all CAS-covered contracts and subcontracts. 

(b) The cognizant ACO shall review the accounting 
change concurrently for adequacy and compliance (see 
30.202-7). If the change meets both tests, the ACO shall so 
notify the contractor and request that the contractor submit 
a cost impact proposal identifying all contracts and subcon- 
tracts containing the clause at 52.230-3, Cost Accounting 
Standards, and the clause at 52.230-5, Disclosure and 
Consistency of Cost Accounting Practices. The cost impact 
proposal shall be in sufficient detail to allow evaluation and 
negotiation of the cost impact upon each affected CAS- 
covered contract and subcontract 

(c) With the assistance of the auditor, the ACO shall 
promptly analyze the cost impact proposal to determine 
whether or not the proposed change will result in increased 
costs being paid by the Govemment. The ACO shall con- 
sider all of the contractor's affected CAS-covered contracts 
and subcontracts, but any cost changes to higher-tier sub- 
contracts or contracts of other contractors over and above 
the cost of the subcontract adjustment shall not be consid- 
ered. Increased costs resulting from a voluntary change 
may be allowed only if the ACO determines that the 
change is desirable and not detrimental to the Government 
The ACO shall then follow the procedures in 30.602-l(e). 

(d) If the contractor fails to submit a cost impact proposal 
in the form and time specified or if the parties fail to agree 
concerning the cost impact, the cognizant ACO, with the 
assistance of the auditor, shall estimate the cost impact on 
contracts and subcontracts containing a CAS clause and shall 
then request the contractor to agree to the cost or price adjust- 
ment The ACO may withhold an amount not to exceed 10 
percent of each subsequent payment request related to the 
contractor's CAS-covered prime contracts, which contain the 
appropriate withholding provisions, until the proposal has 
been furnished by the contractor. The contractor shall also be 
advised thaf in the event no agreement on the cost or price 
adjustment is reached within 20 days, action may be taken in 
accordance with the clause at 52.233-1, Disputes. If the ACO 
issues a unilateral determination under the Disputes clause, 
the ACO shall consider appropriate action to protect the 
Government's interests under Subpart 32.6. 

30.603 Subcontract administration. 
When a negotiated CAS price adjustment or a determi- 

nation of noncompliance is required at the subcontract 
level, the ACO cognizant of the subcontractor shall make 
the determination and advise the ACO cognizant of the 
prime contractor or next higher tier subcontractor of his 
decision. ACO's cognizant of higher tier subcontractors or 
prime contractors shall not reverse the determination of the 
ACO cognizant of the subcontractor. 
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APPENDIX A TO PART 30 
PART 111-PREAMBLES PUBLISHED UNDER THE FAR 
SYSTEM 

PREAMBLE A TO 30.404, CAPITALIZATION OF TANGIBLE ASSETS 
This final rule, in Federal Acquisition Circular (FAC) 84-38, 

revises 30.404-40(b)(1). 30.404-60(a)(1), and 30.404-60(a)(l)(i). 

SUMMARY 
Section 30.404 requires that contractors have written policies 

for capitalization which must include a minimum acquisition cost 
criterion of $1000. The Standard is being amended to raise the 
threshold to $1500. The purpose of the change is to permit con- 
tractors to adopt practices appropriate in today's economy. 

Effective date. The effective date of this modification is 
September 19,1988. 

BACKGROUND 
Supplementary Infwmation. The CAS Board established the 

minimum acquisition cost criterion for capitalization at $500 
when it originally promulgated CAS 404 in 1973. The Board's 
initial $500 limitation enwmpassed the practices of 97 percent of 
the companies whose Disclosure Statements were filed with the 
Board. In the promulgation comments to the Standard, the Board 
recommended that the special limits in the standard ". . . may 
need to be reviewed in the future . . . (and will be revised) 
promptly if developments warrant a change." 

On March 3, 1980, the Board did revise the limitation upward 
to $1000 as it recognized that circumstances had changed signifi- 
cantly since the promulgation of Standard 404. The Board found 
that the performance of several official indices showed increases 
from 60 to 80 percent, and a survey of companies not influenced 
by the limitation of Standard 404 showed a significant number 
using $1000 as the minimum criterion for capitalization 

The impact of inflation has continued over the 7 years since 
1980. although at a lower level. Indices from the Commerce 
Department for the implicit price deflators on nonresidential 
structures and machinery and equipment showed increases from 
30 to 35 percent over the period 1979 through 1985. When 
applied to the current $1000 criterion, this yields values from 
$1300 to $1350. In addition. economic projections showed infla- 
tion levels rising slightly from 1986 through 1989. Consequently, 
this change increases the minimum acquisition cost criterion for 
capitalization of tangible capital assets to $1500 to wver both 
actual and projected price increases. 

The amendment which is now beiig promulgated is derived 
directly from the proposed rule which was published in the 
Federal Register on July 9, 1986 (51 FR 24971). with an invita- 
tion for interested parties to submit comments. 

Four letters of comment were received on the July 9, 1986, 
proposal. Only one letter directly addressed the appropriateness 
of the proposed revisions to 30.404. That comment stated that 
inflation should not be the motivating factor in determining sig- 
nificant costs for capitalization. but rather materiality of the cost 
should be the factor in detennhiig significance. 

The CAS Board's comments in the CAS 404 preamble and its 
action to increase the capitalization threshold based upon infla- 
tion, discussed above, indicate that the Board considered the 
materiality and significance of asset acquisition cost to be directly 
related to the level of prices in the economy. The Defense 
Acquisition Regulations Council and the Civilian Agency 
Acquisition Council agree with the CAS Board's outlook on this 
matter and expect the increase in capitalization threshold provided 
in this modification to 30.404 will be beneficial to Government 
contract costing by not requiring capitalization of assets that are 
of insignificant value. 

PREAMBLE A TO 30.416, ACCOUNTING FOR INSURANCE COSTS 
This final rule, in Federal Acquisition Circular (FAC) 84-38, 

revises 30.416-50(aX3)(ii). 

SUMMARY 
FAR 30.416-50(a)(3)(ii) revisions delete the requirement to 

use state rates in discounting certain self-insured losses to present 
value. 

Effective date: The effective date of this modification is 
September 19,1988. 

This modification shall be followed by each contractor 
on or after the start of its next cost accounting period, beginning 
after receipt of a contract to which this modification is applicable. 

BACKGROUND 
Supplementary Information. Section 30.416 provides that the 

amount of insurance cost to be assigned to a cost accounting peri- 
od is the projected average loss (PAL) for that period plus insur- 
ance administration expense in that period. The PAL is either the 
insurance premium, where the risk of loss is covered by the pur- 
chase of insurance, or a self-insurance charge, where the exposure 
to risk is not covered by the purchase of insurance. Where it is 
probable that the actual amount of losses will not T i e r  signifi- 
cantly from the PAL, the actual amount of losses may be consid- 
ered to represent the PAL for the period as the self-insurance 
charge. 

In self-insurance, when the actual amount of losses is being 
used to represent the PAL. contractors are to discount those losses 
to present value, where payments to the claimant will not take 
place for over a year after the loss occurs. If a state provides a 
discount rate for computing lump-sum settlements, 30.416 
requires that the state rate be used for computing present value. 
Otherwise, the Pub. L. 9241 Treasury rate is to be used. The dif- 
fering rates specified by the states, and the lack of specified rates 
in some states, result in inconsistent treatment of self-insurance 
charges on defense contracts. 

The purpose of requiring a present value computation for con- 
tract wst accounting purposes is to recognize the time value of 
money for funds advanced to and used by the 
contractor for extended periods before being disbursed. The Pub. 
L. 9241 Treasury rate is generally specified for this purpose. The 
majority of state laws covering worker's compensation insurance 



specify a rate in the range of 3-6 percent. The use of a low rate 
results in a larger settlement than would use of a current money 
market rate. The purpose of low state rates is to discourage lump 
sum settlements. This purpose is unrelated to that of fair valua- 
tion for contract cost accounting purposes. The use of state rates 
may produce inaccurate measures of present values and will most 
certainly create inconsistencies in the pricing of contracts due to 
the lack of consistent determinations of present values. 

APPENDIX A TO PART 30 
Consequently. the proposed rule. published in the Federal 
Register on July 8, 1986 (51 24788). deleted the reference to 
state discount rates at 30.416-50(a)(3)(ii) and required use of the 
Pub. L. 9241 Treasury rate in all cases. 

Four comments were received in response to the proposed 
rule. None of the comments directly challenged the appropriate- 
ness of the proposed revision. Therefore, no changes were made 
to the proposed rule as a result of the public comments. 
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price of the stock on the first date on which the number 
of shares awarded is known. Such increases in employee 
accounts for dividend equivalents and market price 
appreciation are unallowable. 

(4) Junior stock is a class of equity stock that (i) is 
sold to employees at a price below that of the contrac- 
tor's common stock, (ii) carries reduced dividend voting 
rights, and (iii) is convertible to common stock upon the 
attainment of specified corporate goals. Costs associated 
with the conversion of junior stock into common stock 
are not allowable, whether or not they are accounted for 
as compensation costs. 
(i) Pension costs. (1) A pension plan is a deferred com- 

pensation plan that is established and maintained by one or 
more employers to provide systematically for paying bene- 
fits to plan participants after their retirement, provided that 
the benefits are paid for life or are payable for life at the 
option of the employee. Additional benefits such as perma- 
nent and total disability and death payments and survivor- 
ship payments to beneficiaries of deceased employees may 
be treated as pension costs, provided the benefits are an 
integral part of the pension plan and meet all the criteria 
pertaining to pension costs. 

(2) Pension plans are normally segregated into two 
types of plans: defined benefit or defined contribution 
pension plans. The cost of all defined benefit pension 
plans shall be measured, allocated, and accounted for in 
compliance with the provisions of 30.412, Composition 
and Measurement of Pension Costs, and 30.413, 
Adjustment and Allocation of Pension Cost. The costs 
of all defined contribution pension plans shall be mea- 
sured, allocated, and accounted for in accordance with 
the provisions of 30.412. Pension costs are allowable 
subject to the referenced standards and the cost limita- 
tions and exclusions set forth in subdivision (j)(2)(i) and 
in subparagraphs (i)(3) through (8) of this subsection. 

(i) Except for unfunded pension plans as defined 
in 31.001, to be allowable in the current year, pen- 
sion costs must be funded by the time set for filing of 
the Federal income tax return or any extension there- 
of. Pension costs assigned to the current year, but not 
funded by the tax return time, shall not be allowable 
in any subsequent year. 

(ii) Pension payments must be reasonable in 
amount and be paid pursuant to (A) an agreement 
entered into in good faith between the contractor and 
employees before the work or services are performed 
and (B) the terms and conditions of the established 
plan. The cost of changes in pension plans which are 
discriminatory to the Government or are not intended 
to be applied consistently for all employees under 
similar circumstances in the future are not allowable. 

(iii) Except as provided for early retirement bene- 
fits in subparagraph Cj)(7) of this subsection, one- 
time-only pension supplements not available to all 

participants of the basic plan are not allowable as 
pension costs unless the supplemental benefits repre- 
sent a separate pension plan and the benefits are 
payable for life at the option of the employee. 

(iv) Increases in payments to previously retired 
plan participants covering cost-of-living adjustments 
are allowable if paid in accordance with a policy or 
practice consistently followed. 
(3) Defined benefit pension plans. This subparagraph 

covers pension plans in which the benefits to be paid or 
the basis for determining such benefits are established in 
advance and the contributions are intended to provide 
the stated benefits. The cost limitations and exclusions 
pertaining to defined benefit plans are as follows: 

(i)(A) Except for unfunded pension plans as 
defined in 3 1.001, normal costs of pension plans not 
funded in the year incurred, and all other components 
of pension costs (see 30.412-40(a)(l)) assignable to 
the current accounting period but not funded during 
it, shall not be allowable in subsequent years (except 
that a payment made to a fund by the time set for fil- 
ing the Federal income tax return or any extension 
thereof is considered to have been made during such 
taxable year). However, any part of a pension cost 
that is computed for a cost accounting period that is 
deferred pursuant to a waiver granted under the pro- 
visions of the Employee's Retirement Income 
Security Act of 1974 (ERISA) (see 30.412-50(~)(3)), 
will be allowable in those future accounting periods 
in which the funding does occur. The allowability of 
these deferred contributions will be limited to the 
amounts that would have been allowed had the fund- 
ing occurred in the year the costs would have been 
assigned except for the waiver. 

(B) Allowable costs for unfunded pension 
plans, as defined in 31.001, are limited to the 
amount computed in accordance with 30.412 and 
30.413. 
(ii) Any amount paid or funded before the time it 

becomes assignable and allowable shall be applied to 
future years, in order of time, as if actually paid and 
deductible in those years. The interest earned on such 
premature funding, based on the valuation rate of 
return, may be excluded from future years' computa- 
tions of pension costs in accordance with 30.412- 
50(a)(7). 

(iii) Increased pension costs caused by delay in 
funding beyond 30 days after each quarter of the year 
to which they are assignable are unallowable. If a 
composite rate is used for allocating pension costs 
between the segments of a company and if, because 
of differences in the timing of the funding by the seg- 
ments, an inequity exists, allowable pension costs for 
each segment will be limited to that particular seg- 
ment's calculation of pension costs as provided for in 
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30.413-50(c)(5). Determination of unallowable costs 
shall be made in accordance with the actuarial 
method used in calculating pension costs. 

(iv) Allowability of the cost of indemnifying the 
Pension Benefit Guaranty Corporation (PBGC) under 
ERISA Section 4062 or 4064 arising from terminat- 
ing an employee deferred compensation plan will be 
considered on a case-by-case basis; provided that if 
insurance was required by the PBGC under ERISA 
Section 4023, it was so obtained and the indemnifica- 
tion payment is not recoverable under the insurance. 
Consideration under the foregoing circumstances will 
be primarily for the purpose of appraising the extent 
to which the indemnification payment is allocable to 
Government work If a beneficial or other equitable 
relationship exists, the Government will participate, 
despite the requirements of 31.205-19(a)(3) and (b), 
in the indemnification payment to the extent of its 
fair share. 

(v) Increased pension costs resulting from the 
withdrawal of assets from a pension fund and transfer 
to another employee benefit plan fund are unallow- 
able except to the extent authorized by an advance 
agreement. The advance agreement shall: 

(A) State the amount of the Govenunent's equi- 
table share in the gross amount withdrawn; and 

(B) Provide that the Government receive a 
credit equal to the amount of the Government's 
equitable share of the gross withdrawal. If a 
transfer is made without such an agreement, para- 
graph 0)(4) of this subsection will apply to the 
transfer as a constructive withdrawal and receipt 
of the funds by the contractor. 

(4) Termination of defined benefit pension plans. 
When excess or surplus assets revert to the contractor as 
a result of termination of a defined benefit pension plan, 
or such assets are constructively received by it for any 
reason, the contractor shall make a refund or give a 
credit to the Government for its equitable share of the 
gross amount withdrawn. The Government's equitable 
share shall reflect the Government's participation in pen- 
sion costs through those contracts for which certified 
(see 15.804) cost or pricing data were submitted or 
which are subject to Subpart 3 1.2. 

(5) Defined contribution pension plans. This 
subparagraph covers those pension plans in which the 
contributions to be made are established in advance and 
the level of benefits is determined by the contributions 
made. It also covers profit sharing, savings plans, and 
other such plans provided the plans fall within the defi- 
nition of a pension plan in subparagraph Cj)(l) above. 

(i) The pension cost assignable to a cost account- 
ing period is the net contribution required to be made 
for that period after taking into account dividends 
and other credits, where applicable. However, any 

portion of pension cost computed for a cost account- 
ing period that is deferred pursuant to a waiver grant- 
ed under the provisions of ERISA (see 30.412- 
50(c)(3)) will be allowable in those future accounting 
periods when the funding does occur. The 
allowability of these deferred contributions will be 
limited to the amounts that would have been allowed 
had the funding been made in the year the costs 
would have been assigned except for the 
waiver. 

(ii) Any amount paid or funded to the trust before 
the time it becomes assignable and allowable shall be 
applied to future years, in order of time, as if actually 
paid and deductible in such years. 

(iii) The provisions of subdivision (j)(3)(iv) above 
concerning payments to PBGC apply to defined con- 
tribution plans. 
(6) Pension plans using pay-as-you-go methods. 

Reserved. 
(7) Early retirement incentive plans. An early retire- 

ment incentive plan is a plan under which employees 
receive a bonus or incentive, over and above the 
requirement of the basic pension plan, to retire early. 
These plans normally are not applicable to all partici- 
pants of the basic plan and do not represent life income 
settlements, and as such would not qualify as 
pension costs. However, for contract costing pur- 
poses, early retirement incentive payments are allow- 
able subject to the pension cost criteria contained in sub- 
divisions (i)(3)(i) through (iv) provided- 

(i) The costs are accounted for and allocated in 
accordance with the contractor's system of account- 
ing for pension costs; 

(ii) The payments are made in accordance with the 
terms and conditions of the contractor's plan; 

(iii) The plan is applied only to active employees. 
The cost of extending the plan to employees who 
retired or were terminated before the adoption of the 
plan is unallowable; and 

(iv) The total of the incentive payments to any 
employee may not exceed the amount of the employ- 
ee's annual salary for the previous fiscal year before 
the employee's retirement. 
(8) Employee stock ownership plans (ESOP). (i) An 

ESOP is an individual stock bonus plan designed specif- 
ically to invest in the stock of the employer corporation. 
The contractor's contributions to an Employee Stock 
Ownership Trust (ESOT) may be in the form of cash, 
stock, or property. Costs of ESOP's are allowable sub- 
ject to the following conditions: 

(A) Conmbutions by the contractor in any one 
year may not exceed 15 percent (25 percent when 
a money purchase plan is included) of salaries and 
wages of employees participating in the plan in 
any particular year. 
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(B) The contribution rate (ratio of contribution 
to salaries and wages of participating employees) 
may not exceed the last approved contribution rate 
except when approved by the contracting officer 
based upon justification provided by the contrac- 
tor. When no contribution was made in the previ- 
ous year for an existing ESOP, or when a new 
ESOP is first established, and the contractor pro- 
poses to make a contribution in the current year, 
the contribution rate shall be subject to the con- 
tracting officer's approval. 

(C) When a plan or agreement exists wherein 
the liability for the contribution can be compelled 
for a specific year, the expense associated with 
that liability is assignable only to that period. Any 
portion of the contribution not funded by the time 
set for filing of the Federal income tax return for 
that year or any extension thereof shall not be 
allowable in subsequent years. 

@) When a plan or agreement exists wherein 
the liability for the contribution cannot be com- 
pelled, the amount contributed for any year is 
assignable to that year provided the amount is 
funded by the time set for filing of the Federal 
income tax return for that year. 

(E) When the contribution is in the form of 
stock, the value of the stock contribution shall be 
limited to the fair market value of the stock on the 
date that title is effectively transferred to the trust. 
Cash contributions shall be allowable only when 
the contractor furnishes evidence satisfactory to 
the contracting officer demonstrating that stock 
purchases by the ESOT are or will be at a fair 
market price; e.g., makes arrangements with the 
trust permitting the contracting officer to examine 
purchases of stock by the trust to determine that 
prices paid are at fair market value. When exces- 
sive prices are paid, the amount of the excess will 
be credited to the same indirect cost pools that 
were charged for the ESOP contributions in the 
year in which the stock purchase occurs. 
However, when the trust purchases the stock with 
borrowed funds which will be repaid over a period 
of years by cash contributions from the contractor 
to the trust, the excess price over fair market value 
shall be credited to the indirect cost pools pro rata 
over the period of years during which the contrac- 
tor contributes the cash used by the trust to repay 
the loan. When the fair market value of unissued 
stock or stock of a closely held corporation is not 
readily determinable, the valuation will be made 
on a case-by-case basis taking into consideration 
the guidelines for valuation used by the IRS. 
(ii) Amounts contributed to an ESOP arising from 

either (A) an additional investment tax credit (see 

1975 Tax Reduction Act-TRASOP's); or (B) a pay- 
roll-based tax credit (see Economic Recovery Tax 
Act of 198 1) are unallowable. 

(iii) The requirements of subdivision (j)(3)(ii) 
above are applicable to Employee Stock Ownership 
Plans. 

(k) Deferred compensation. (1) Deferred compensation 
is an award given by an employer to compensate an 
employee in a future cost accounting period or periods for 
services rendered in one or more cost accounting periods 
before the date of receipt of compensation by the employ- 
ee. Deferred compensation does not include the amount of 
year-end accruals for salaries, wages, or bonuses that are 
paid within a reasonable period of time after the end of a 
cost accounting period. Subject to 31.205-6(a), deferred 
awards are allowable when they are based on current or 
future services. Awards made in periods subsequent to the 
period when the work being remunerated was performed 
are not allowable. 

(2) The costs of deferred awards shall be measured, 
allocated, and accounted for in compliance with the pro- 
visions of 30.415, Accounting for the Cost of Deferred 
Compensation. 

(3) Deferred compensation payments to employees 
under awards made before the effective date of 30.415 
are allowable to the extent they would have been allow- 
able under prior acquisition regulations. 
(l) Compensation incidental to business acquisitions. 

The following costs are unallowable: 
(1) Payments to employees under agreements in 

which they receive special compensation, in excess of 
the contractor's normal severance pay practice, if their 
employment terminates following a change in the man- 
agement control over, or ownership of, the contractor or 
a substantial portion of its assets. 

(2) Payments to employees under plans introduced 
in connection with a change (whether actual or prospec- 
tive) in the management control over, or ownership of, 
the contractor or a substantial portion of its assets in 
which those employees receive special compensation, 
which is contingent upon the employee remaining with 
the conmtor for a specified period of time. 
(m) Fringe benefits. (1) Fringe benefits are allowances 

and services provided by the contractor to its employees as 
compensation in addition to regular wages and salaries. 
Fringe benefits include, but are not limited to, the cost of 
vacations, sick leave, holidays, military leave, employee 
insurance, and supplemental unemployment benefit plans. 
Except as provided otherwise in Subpart 31.2, the costs of 
fringe benefits are allowable to the extent that they are rea- 
sonable and are required by law, employer-employee 
agreement, or an established policy of the contractor. 

(2) That portion of the cost of company-furnished 
automobiles that relates to personal use by employees 
(including transportation to and from work) is unallow- 

(FAC 90-7) 3 1- 19 



FAC 90-7 SEPTEMBER 23,1991 

FEDERAL ACOUISITION REGULATION PAR) 

able regardless of whether the cost is reported as taxable 
income to the employees (see 3 1.205-46(f)). 
(n) Employee rebate and purchase discount plans. 

Rebates and purchase discounts, in whatever form, granted 
to employees on products or services produced by the con- 
tractor or affiliates are unallowable. 

(0) Postretirement benefits other than pensions (PRB). 
(1) PRB covers all benefits, other than cash benefits and 
life insurance benefits paid by pension plans, provided to 
employees, their beneficiaries, and covered dependents 
during the period following the employees' retirement. 
Benefits encompassed include, but are not limited to, 
postretirement health care; life insurance provided outside 
a pension plan, and other welfare benefits such as tuition 
assistance, day care, legal services, and housing subsidies 
provided after retirement. 

(2) To be allowable, PRB costs must be reasonable 
and incurred pursuant to law, employer-employee agree- 
ment, or an established policy of the contractor. In addi- 
tion, to be allowable in the current year, PRB costs must 
be paid either to (i) an insurer, provider, or other recipi- 
ent as current year benefits or premiums, or (ii) an insur- 
er or mstee to establish and maintain a fund or reserve 
for the sole purpose of providing PRB to retirees. The 
costs in paragraph (0)(2)(ii) must also be calculated in 
accordance with generally accepted actuarial principles 
and practices as promulgated by the Actuarial Standards 
Board, and be funded by the the time set for filing the 
Federal income tax return or any extension thereof. 
PRB costs assigned to the current year, but not funded 
or otherwise liquidated by the tax return time, shall not 
be allowable in any subsequent year. 

(3) Increased PRB costs caused by delay in funding 
beyond 30 days after each quarter of the year to which 
they are assignable are unallowable. 

(4) Costs of postretirement benefits attributable to 
past service ("transition obligation") as defined in 
Financial Accounting Standards Board Statement 106, 
paragraph 110, are allowable subject to the following 
limitation: The allowable amount of such costs 
assignable to a contractor fiscal year cannot exceed the 
amount of such costs which would be assigned to that 
contractor fiscal year under the delayed recognition 
methodology described in paragraphs 112 and 113 of 
Statement 1 O6. 

(5) The Government shall receive an equitable share 
of any amount of previously funded PRB costs which 
revert or inure to the contractor. Such equitable share 
shall reflect the Government's previous participation in 
PRB costs through those contracts for which certified 
cost or pricing data were required or which were subject 
to Subpart 3 1.2. 

31305-7 Contingencies. 
(a) "Contingency," as used in this subpart, means a pos- 
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sible future event or condition arising from presently 
known or unknown causes, the outcome of which is inde- 
terminable at the present time. 

(b) Costs for contingencies are generally unallowable 
for historical costing purposes because such costing deals 
with costs incurred and recorded on the contractor's books. 
However, in some cases, as for example, terminations, a 
contingency factor may be recognized when it is applicable 
to a past period to give recognition to minor unsettled fac- 
tors in the interest of expediting settlement. 

(c) In connection with estimates of future costs, contin- 
gencies fall into two categories: 

(1) Those that may arise from presently known and 
existing conditions, the effects of which are foreseeable 
within reasonable limits of accuracy; e.g., anticipated 
costs of rejects and defective work. Contingencies of 
this category are to be included in the estimates of 
future costs so as to provide the best estimate of perfor- 
mance cost 

(2) Those that may arise from presently known or 
unknown conditions, the effect of which cannot be mea- 
sured so precisely as to provide equitable results to the 
contractor and to the Government; e.g., results of pend- 
ing litigation. Contingencies of this category are to be 
excluded from cost estimates under the several items of 
cost, but should be disclosed separately (including the 
basis upon which the contingency is computed) to facili- 
tate the negotiation of appropriate contractual coverage. 
(See, for example, 31 .205-6(g), 31.205-19. and 31 205- 
24 .) 

31.205-8 Contributions or donations. 
Contributions or donations, including cash, property and 

services, regardless of recipient, are unallowable, except as 
provided in 3 1.205- 1(e)(3). 

31.205-9 Reserved. 

31305-10 Cost of money. 
(a) Facilities capital cost of money. (1) General. (i) 

Facilities capital cost of money (cost of capital committed 
to facilities) is an imputed cost determined by applying a 
cost-of-money rate to facilities capital employed in con- 
tract performance. A cost-of-money rate is uniformly 
imputed to all contractors (see subdivision (ii) below). 
Capital employed is determined without regard to whether 
its source is equity or borrowed capital. The resulting cost 
of money is not a form of interest on borrowings (see 
3 1.205-20). 

(ii) 30.414, Cost of Money as an Element of the 
Cost of Facilities Capital, establishes criteria for 
measuring and allocating, as an element of contract 
cost, the cost of capital committed to facilities. Cost- 
of-money factors are developed on Form CASB- 
CMF, broken down by overhead pool at the business 
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unit, using (A) business-unit facilities capital data, 
(B) overhead allocation base data, and (C) the cost- 
of-money rate, which is based on interest rates speci- 
fied by the Secretary of the Treasury under Public 
Law 92-41. 
(2) Allowability. Whether or not the contract is 

otherwise subject to CAS, facilities capital cost of 
money is allowable if- 

(i) The contractor's capital investment is mea- 
sured, allocated to contracts, and costed in accor- 
dance with 30.414; 

(ii) The contractor maintains adequate records to 
demonstrate compliance with this standard; 

(iii) The estimated facilities capital cost of money 
is specifically identified or proposed in cost propos- 
als relating to the contract under which this cost is to 
be claimed, and 

(iv) The requirements of 31.205-52, which limit 
the allowability of facilities capital cost of money, 
are observed. 
(3) Accounting. The facilities capital cost of money 

need not be entered on the contractor's books of 
account. However, the contractor shall (i) make a 
memorandum entry of the cost, and (ii) maintain, in a 
manner that permits audit and verification, all relevant 
schedules, cost data, and other data necessary to support 
the entry fully. 

(4) Payment. Facilities capital cost of money that is 
(i) allowable under subparagraph (2) above, and (ii) cal- 
culated, allocated, and documented in accordance with 
this cost principle shall be an "incurred cost" for reim- 
bursement purposes under applicable cost-reimburse- 
ment contracts and for progress payment purposes under 
fixed-price contracts. 

(5) The cost of money resulting from including asset 
valuations resulting from business combinations in the 
facilities capital employed base is unallowable (see 
3 1.205-52). 
(b) Cost of money as an elemenr of the cost of capital 

assets under construction. (1) General. (i) Cost of money 
as an element of the cost of capital assets under construc- 
tion is an imputed cost determined by applying a cost-of- 
money rate to the investment in tangible and intangible 
capital assets while they are being constructed, fabricated, 
or developed for a contractor's own use. Capital employed 
is determined without regard to whether its source is equity 
or borrowed capital. The resulting cost of money is not a 
form of interest on borrowing (see 31.205-20). 

(ii) 30.417, Cost of Money as an Element of the 
Cost of Capital Assets Under Construction, 
establishes criteria for measuring and allocating, as 
an element of contract cost, the cost of capital com- 
mitted to capital assets under construction, fabrica- 
tion, or development 
(2) Allowability. (i) Whether or not the contract is 

otherwise subject to CAS, and except as specified in 
subdivision (ii) below, the cost of money for capital 
assets under construction, fabrication, or development is 
allowable if- 

(A) The cost of money is calculated, allocated 
to contracts, and costed in accordance with 
30.4 17; 

(B) The contractor maintains adequate records 
to demonstrate compliance with this standard; 

(C) The cost of money for tangible capital 
assets is included in the capitalized cost that pro- 
vides the basis for allowable depreciation costs, 
or, in the case of intangible capital assets, the cost 
of money is included in the cost of those assets for 
which amortization costs are allowable; and 

(D) The requirements of 31.205-52, which 
limit the allowability of cost of money for capital 
assets under construction, fabrication, or develop- 
ment, are observed. 
(ii) Actual interest cost in lieu of the calculated 

imputed cost of money for capital assets under con- 
struction, fabrication, or development is unallowable. 
(3) Accounting. The cost of money for capital assets 

under construction need not be entered on the contrac- 
tor's books of account. However, the contractor shall (i) 
make a memorandum entry of the cost and (ii) maintain, 
in a manner that permits audit and verification, all rele- 
vant schedules, cost data, and other data necessary to 
support the entry fully. 

(4) Payment. The cost of money for capital assets 
under construction that is allowable under subparagraph 
(2) above of this cost principle shall be an "incurred 
cost" for reimbursement purposes under applicable cost- 
reimbursement contracts and for progress payment pur- 
poses under fixed-price contracts. 

31.205-11 Depreciation. 
(a) Depreciation is a charge to current operations which 

dismbutes the cost of a tangible capital asset, less estimat- 
ed residual value, over the estimated useful life of the asset 
in a systematic and logical manner. It does not involve a 
process of valuation. Useful life refers to the prospective 
period of economic usefulness in a particular contractor's 
operations as distinguished from physical life; it is evi- 
denced by the actual or estimated retirement and replace 
ment practice of the contractor. 

(b) Contractors having contracts subject to 30.409, 
Depreciation of Tangible Capital Assets, must adhere to the 
requirement of that standard for all fully CAScovered con- 
tracts and may elect to adopt the standard for all other con- 
tracts. All requirements of 30,409 are applicable if the elec- 
tion is made, and its requirements supersede any conflict- 
ing requirements of this cost principle. Once electing to 
adopt 30.409 for all contracts, contractors must continue to 
follow it until notification of final acceptance of all deliver- 
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able items on all open negotiated Government contracts. 
Paragraphs (c) through (e) below apply to contracts to 
which 30.409 is not applied. 

(c) Normal depreciation on a contractor's plant, equip- 
ment, and other capital facilities is an allowable contract 
cost, if the contractor is able to demonstrate that it is rea- 
sonable and allocable (but see paragraph (i) below). 

(d) Depreciation shall be considered reasonable if the 
contractor follows policies and procedures that are- 

(1) Consistent with those followed in the same cost 
center for business other than Government; 

(2) Reflected in the contractor's books of accounts 
and financial statements; and 

(3) Both used and acceptable for Federal income tax 
Purposes. 
(e) When the depreciation reflected on a contractor's 

books of accounts and financial statements differs from 
that used and acceptable for Federal income tax purposes, 
reimbursement shall be based on the asset cost amortized 
over the estimated useful life of the property using depreci- 
ation methods (straight line, sum of the years' digits, etc.) 
acceptable for income tax purposes. Allowable deprecia- 
tion shall not exceed the amounts used for book and state- 
ment purposes and shall be determined in a manner consis- 
tent with the depreciation policies and procedures followed 
in the same cost center on non-Government business. 

(f) Depreciation for reimbursement purposes in the case 
of tax-exempt organizations shall be determined on the 
basis described in paragraph (e) immediately above. 

(g) Special considerations are required for assets 
acquired before the effective date of this cost principle if, 
on that date, the undepreciated balance of these assets 
resulting from depreciation policies and procedures used 
previously for Government contracts and subcontracts is 
different from the undepreciated balance on the books and 
financial statements. The undepreciated balance for con- 
tract cost purposes shall be depreciated over the remaining 
life using the methods and lives followed for book purpos- 
es. The aggregate depreciation of any asset allowable after 
the effective date of this 31.205-11 shall not exceed the 
cost basis of the asset less any depreciation allowed or 
allowable under prior acquisition regulations. 

(h) Depreciation should usually be allocated to the con- 
tract and other work as an indirect cost. The amount of 
depreciation allowed in any accounting period may, consis- 
tent with the basic objectives in paragraph (a) above, vary 
with volume of production or use of multishift operations. 

(i) In the case of emergency facilities covered by certifi- 
cates of necessity, a contractor may elect to use normal 
depreciation without requesting a determination of "true 
depreciation," or may elect to use either normal or "true 
depreciation" after a determination of "true depreciation" 
has been made by an Emergency Facilities Depreciation 
Board (EFDB). The method elected must be followed con- 
sistently throughout the life of the emergency facility. 
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When an election is made to use normal depreciation, the 
criteria in paragraphs (c), (d), (e), and (f) above shall apply 
for both the emergency period and the post-emergency 
period. When an election is made to use "true deprecia- 
tion", the amount allowable as depreciation- 

(1) With respect to the emergency period (five years), 
shalI be computed in accordance with the determination 
of the EFDB and allocated rateably over the full five 
year emergency period; provided no other allowance is 
made which would duplicate the factors, such as 
extraordinary obsolescence, covered by the Board's 
determination; and 

(2) After the end of the emergency period, shall be 
computed by distributing the remaining undepreciated 
portion of the cost of the emergency facility over the 
balance of its useful life provided the remaining unde- 
preciated portion of such cost shall not include any 
amount of unrecovered "true depreciation." 
Cj) No depreciation, rental, or use charge shall be 

allowed on property acquired at no cost from the 
Government by the contractor or by any division, sub- 
sidiary, or aEliate of the contractor under common control. 

(k) The depreciation on any item which meets the crite- 
ria for allowance at a "price" under 31.205-%(e) may be 
based on that price, provided the same policies and proce- 
dures are used for costing all business of the using division, 
subsidiary, or organization under common control. 
(l) No depreciation or rental shall be allowed on proper- 

ty f d y  depreciated by the contractor or by any division, 
subsidiary, or affiliate of the contractor under common con- 
trol. However, a reasonable charge for using fully depreci- 
ated property may be agreed upon and allowed (but see 
3 1.1 Og(h)(2)). In determining the charge, consideration 
shall be given to cost, total estimated useful l i e  at the time 
of negotiations, effect of any increased maintenance 
charges or decreased efficiency due to age, and the amount 
of depreciation previously charged to Government con- 
tracts or subcontracts. 

(m) 30.404, Capitahtion of Tangible Assets, applies to 
assets acquired by a "capital lease" as defined in Statement of 
Financial Accounting Standard No. 13 @AS-1 3), Accounting 
for Leases, issued by the Financial Accounting Standards 
Board (FASB). Compliance with 30.404 and FAS-13 requires 
that such leased assets (capital leases) be treated as purchased 
assets; i.e., be capitalized and the capitalized value of such 
assets be distributed over their useful lives as depreciation 
charges, or over the leased life as amortization charges as 
appropriate. Assets whose leases are c W K d  as capital leas- 
es under FA!+ 13 are subject to the requirements of 3 1205-11 
while assets acquired under leases classified as operating 
leases are subject to the requirements on rental costs in 
31.205-36. The standards of financial accounting and report- 
ing prescribed by FAS-13 are incorporated into this principle 
and shall govern its application, except as provided in sub- 
paragraphs (11, (2). and (3) below. 
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(1) Rental costs under a sale and leaseback arrange- 
ment shall be allowable up to the amount that would 
have been allowed had the contractor retained title to the 
property. 

(2) Capital leases, as defined in FAS-13, for all real 
and personal property, between any related parties are 
subject to the requirements of this subparagraph 31.205- 
ll(m). If it is determined that the terms of the lease have 
been significantly affected by the fact that the lessee and 
lessor are related, depreciation charges shall not be 
allowed in excess of those which would have occurred if 
the lease contained terms consistent with those found in 
a lease between unrelated parties. 

(3) Assets acquired under leases that the contractor 
must capitalize under FAS-13 shall not be treated as 
purchased assets for contract purposes if the leases are 
covered by 31.205-36(b)(4). 
(n) Whether or not the contract is otherwise subject to 

CAS, the requirements of 31.205-52, which limit the 
allowability of depreciation, shall be observed. 

31305-12 Economic planning costs. 
(a) This category includes costs of generalized long- 

range management planning that is concerned with the 
future overall development of the contractor's business and 
that may take into account the eventual possibility of eco- 
nomic dislocations or fundamental alterations in those mar- 
kets in which the contractor currently does business. 

Economic planning costs do not include organization or 
reorganizaGon costs covered by 3 1.205-27. 

(b) Economic planning costs are allowable as indirect 
costs to be properly allocated. 

(c) Research and development and engineering costs 
designed to lead to new products for sale to the general 
public are not allowable under this principle. 

31.205-13 Employee morale, health, welfare, food 
service, and dormitory costs and credits. 
(a) Aggregate costs incurred on activities designed to 

improve working conditions, employer-employee relations, 
employee morale, and employee performance (less income 
generated by these activities) are allowable,except as limited 
by paragraph (b) immediately below, and to the extent that 
the net amount is reasonable. Some examples are house pub- 
lications, health clinics, recreation, employee counseling ser- 
vices, and food and dormitory services, which include operat- 
ing or furnishing facilities for cafeterias, dining rooms, can- 
teens, lunch wagons, vending machines, living accommoda- 
tions, or similar types of senices for the contractor's employ- 
ees at or near the contractor's facilities. 

(b) Losses from operating food and dormitory services 
may be included as costs only if the contractor's objective 
is to operate such services on a break-even basis. Losses 
sustained because food services or lodging accommoda- 
tions are furnished without charge or at prices or rates 
which obviously would not be conducive to the accom- 

(The next page is 31-23.) 
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(2) Developing and deploying pilot production lines; 
(3) Improving current production functions, such as 

plant layout, production scheduling and control, meth- 
ods and job analysis, equipment capabilities and capaci- 
ties, inspection techniques, and tooling analysis (includ- 
ing tooling design and application improvements); and 

(4) Material and manufacturing producibility analysis 
for production suitability and to optimize manufacturing 
processes, methods, and techniques. 
(b) This cost principle does not cover: 

(1) Basic and applied research effort (as defined in 
31.205-18(a)) related to new technology, materials, sys- 
tems, processes, methods, equipment, tools and tech- 
niques. Such technical effort is governed by 31.205-18, 
Independent research and development and bid and pro- 
posal costs; and 

(2) Development effort for manufacturing or 
production materials, systems, processes, methods, 
equipment, tools, and techniques that are intended for 
sale is also governed by 31.205-18. 
(c) Where manufacturing or production development 

costs are capitaliied or required to be capitalized under the 
contractor's capitalization policies, allowable cost will be 
determined in accordance with the requirements of 31.205- 
11, Depreciation. 

31.205-26 Material costs. 
(a) Material costs include the costs of such items as raw 

materials, parts, sub-assemblies, components, and manu- 
facturing supplies, whether purchased or manufactured by 
the contractor, and may include such collateral items as 
inbound transportation and intransit insurance. In comput- 
ing material costs, consideration shall be given to reason- 
able overruns, spoilage, or defective work (unless other- 
wise provided in any contract provision relating to inspect- 
ing and correcting defective work). These costs are allow- 
able, subject to the requirements of paragraphs (b) through 
(e) below. 

(b) Costs of material shall be adjusted for income and 
other credits, including available trade discounts, refunds, 
rebates, allowances, and cash discounts, and credits for 
scrap, salvage, and material returned to vendors. Such 
income and other credits shall either be credited directly to 
the cost of the material or be allocated as a credit to indi- 
rect costs. When the contractor can demonstrate that failure 
to take cash discounts was reasonable, lost discounts need 
not be credited. 

(c) Reasonable adjustments arising from differences 
between periodic physical inventories and book inventories 
nay be included in arriving at costs; provided, such adjust- 
ments relate to the period of contract performance. 

(d) When materials are purchased specifically for and 
are idenMable solely with performance under a contract, 

the actual purchase cost of those materials should be 
charged to the contract If material is issued from stores, 
any generally recognized method of pricing such material 
is acceptable if that method is consistently applied and the 
results are equitable. When estimates of future material 
costs are required, current market price or anticipated 
acquisition cost may be used, but the basis of pricing must 
be disclosed. 

(e) Allowance for all materials, supplies, and services 
that are sold or transferred between any divisions, sub- 
sidiaries, or affiliates of the contractor under a common 
control shall be on the basis of cost incurred in accordance 
with this subpart. However, allowance may be at a price 
when it is the established practice of the transferring orga- 
nization to price interorganizational transfers at other than 
cost for commercial work of the contractor or any division, 
subsidiary, or affiliate of the contractor under a common 
control, and when the price- 

(1) Is or is based on an "established catalog or market 
price of commercial items sold in substantial quantities 
to the general public" in accordance with 15.804; or 

(2) Is the result of "adequate price competition" in 
accordance with 15.804 and is the price at which an 
award was made to the affiliated organization after 
obtaining quotations on an equal basis from such organi- 
zation and one or more outside sources that produce the 
item or its equivalent in significant quantity. 

(3) Provided, that either subparagraph (1) or (2) 
above-- 

(i) The price is not in excess of the transferor's 
current sales price to its most favored customer 
(including any division, subsidiary or affiliate of the 
contractor under a common control) for a like quanti- 
ty under comparable conditions; and 

(5) The contracting officer has not determined the 
price to be unreasonable. 

(f) The price determined in accordance with subpara- 
graph (e)(l) above should be adjusted to reflect the quanti- 
ties being acquired and may be adjusted to reflect actual 
cost of any modifications necessary because of contract 
requirements. 

31205-27 Organization costs. 
(a) Except as provided in paragraph (b) of this subsec- 

tion, expenditures in connection with (1) planning or exe- 
cuting the organization or reorganization of the corporate 
structure of a business, including mergers and acquisitions, 
(2) resisting or planning to resist the reorganization of the 
corporate structure of a business or a change in the control- 
ling interest in the ownership of a business, and (3) raising 
capital (net worth plus long-term liabilities), are unallow- 
able. Such expenditures include but are not limited to 
incorporation fees and costs of attorneys, accountants, bro- 
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kers, promoters and organizers, management consultants 
and investment counselors, whether or not employees of 
the contractor. Unallowable "reorganization" costs include 
the cost of any change in the contractor's financial struc- 
ture, excluding administrative costs of short-term borrow- 
ings for working capital, resulting in alterations in the 
rights and interests of security holders, whether or not addi- 
tional capital is raised. 

(b) The cost of activities primarily intended to provide 
compensation will not be considered organizational costs 
subject to this subsection, but will be governed by 31.205- 
6. These activities include acquiring stock for (1) executive 
bonuses, (2) employee savings plans, and (3) employee 
stock ownership plans. 

31.205-28 Other business expenses. 
The following types of recurring costs are allowable 

when allocated on an equitable basis: 
(a) Registry and transfer charges resulting from changes 

in ownership of securities issued by the contractor. 
(b) Cost of shareholders' meetings. 
(c) Normal proxy solicitations. 
(d) Preparing and publishing reports to shareholders. 
(e) Preparing and submitting required reports and forms 

to taxing and other regulatory bodies. 
(f) Incidental costs of directors' and committee meet- 

ings. 
(g) Other similar costs. 

31.205-29 Plant protection costs. 
Costs of items such as (a) wages, uniforms, and equip- 

ment of personnel engaged in plant protection, (b) depreci- 
ation on plant protection capital assets, and (c) necessary 
expenses to comply with military requirements, are allow- 
able. 

31.205-30 Patent costs. 
(a) The following patent costs are allowable to the 

extent that they are incurred as requirements of a 
Government contract (but see 31.205-33): 

(1) Costs of preparing invention disclosures, reports, 
and other documents. 

(2) Costs for searching the art to the extent necessary 
to make the invention disclosures. 

(3) Other costs in connection with the filing and 
prosecution of a United States patent application where 
title or royalty-free license is to be conveyed to the 
Government 
(b) General counseling services relating to patent mat- 

ters, such as advice on patent laws, regulations, clauses, 
and employee agreements, are allowable (but see 31.205- 
33). 

(c) Other than those for general counseling services, 
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patent costs not required by the contract are unallowable. 
(See a l ~ 0  3 1.205-37.) 

31205-31 Plant reconversion costs. 
Plant reconversion costs are those incurred in restoring 

or rehabilitating the contractor's facilities to approximately 
the same condition existing immediately before the start of 
the Government contract, fair wear and tear excepted. 
Reconversion costs are unallowable except for the cost of 
removing Government property and the restoration or reha- 
bilitation costs caused by such removal. However, in spe- 
cial circumstances where equity so dictates, additional 
costs may be allowed to the extent agreed upon before 
costs are incurred. Care should be exercised to avoid dupli- 
cation through allowance as contingencies, additional prof- 
it or fee, or in other contracts. 

31.205-32 Precontract costs. 
Precontract costs are those incurred before the effective 

date of the contract directly pursuant to the negotiation and 
in anticipation of the contract award when such incurrence 
is necessary to comply with the proposed contract delivery 
schedule. Such costs are allowable to the extent that they 
would have been allowable if incurred after the date of the 
contract (see 31.109). 

31.205-33 Professional and consultant service costs. 
(a) Definition. Professional and consultant services, as 

used in this subpart, are those services rendered by persons 
who are members of a particular profession or possess a 
special skill and who are not officers or employees of the 
contractor. Examples include those services acquired by 
contractors or subcontractors in order to enhance their 
legal, economic, financial, or technical positions. 
Professional and consultant services are generally acquired 
to obtain information, advice, opinions, alternatives, con- 
clusions, recommendations, training, or direct assistance, 
such as studies, analyses, evaluations, liaison with 
Government officials, or other forms of representation. 

(b) Costs of professional and consultant services are 
allowable subject to this paragraph and paragraphs (c) 
through (f) of this subsection when reasonable in relation 
to the services rendered and when not contingent upon 
recovery of the costs from the Government (but see 
3 1.205-30 and 3 1.205-47). 

(c) Costs of professional and consultant services per- 
formed under any of the following circumstances are unal- 
lowable: 

(1) Services to improperly obtain, distribute, or use 
information or data protected by law or regulation (e.g., 
52.215-12, Restriction on Disclosure and Use of Data). 

(2) Services that are intended to improperly influ- 
ence the contents of solicitations, the evaluation of pro- 
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(vi) Property taxes and operating or maintenance 

costs. 
(3) Continuing mortgage principal payments on resi- 

dence being sold. 
(4) Payments for employee income or FICA (social 

security) taxes incident to reimbursed relocation costs. 
(5) Payments for job counseling and placement assis- 

tance to employee spouses and dependents who were 
not employees of the contractor at the old location. 

(6) Costs incident to furnishing equity or nonequity 
loans to employees or making arrangements with 
lenders for employees to obtain lower-than-market rate 
mortgage loans. 
(d) If relocation costs for an employee have been 

allowed either as an allocable indirect or direct cost, and 
the employee resigns within 12 months for reasons within 
the employee's control, the contractor shall refund or credit 
the relocation costs to the Government. 

(e) Subject to the requirements of paragraphs (a) 
through (d) above, the costs of family movements and of 
personnel movements of a special or mass nature are 
allowable. The cost, however, should be assigned on the 
basis of work (contracts) or time period benefited. 

(0 Relocation costs (both outgoing and return) of 
employees who are hired for performance on specific con- 
tracts or long-term field projects are allowable if- 

(1) The term of employment is not less than 12 
months; 

(2) The employment agreement specifically limits the 
duration of employment to the time spent on the con- 
tract ar field project for which the employee is hired., 

(3) The employment agreement provides for return 
relocation to the employee's permanent and principal 
home immediately prior to the outgoing relocation, 
or other location of equal or lesser cost; and 

(4) The relocation costs are determined under the 
rules of paragraphs (a) through (d) above. However, the 
costs to return employees, who are released from 
employment upon completion of field assignments pur- 
suant to their employment agreements, are not subject to 
the refund or credit requirement of paragraph (d). 

31.205-36 Rental costs. 
(a) This subsection is applicable to the cost of renting or 

leasing real or personal property, except ADPE (see 
31.205-2), acquired under "operating leases" as defined in 
Statement of Financial Accounting Standards No. 13 (FAS- 
13), Accounting for Leases. Compliance with 31.205- 
1 l(m) requires that assets acquired by means of capital 
leases, as defined in FAS-13, shall be treated as purchased 
assets; i.e., be capitalized and the capitalized value of such 
assets be distributed over their useful lives as depreciation 
charges, or over the lease term as amortization charges, as 
appropriate (but see subparagraph (b)(4) below). 

(b) The following costs are allowable: 

(1) Rental costs under operating leases, to the extent 
that the rates are reasonable at the time of the lease deci- 
sion, after consideration of (i) rental costs of comparable 
property, if any; (ii) market conditions in the area; (iii) 
the type, life expectancy, condition, and value of the 
property leased, (iv) alternatives available; and (v) other 
provisions of the agreement. 

(2) Rental costs under a sale and leaseback arrange 
ment only up to the amount the contractor would be 
allowed if the contractor retained title. 

(3) Charges in the nature of rent for property between 
any divisions, subsidiaries, or organizations under com- 
mon control, to the extent that they do not exceed the 
normal costs of ownership, such as depreciation, taxes, 
insurance, facilities capital cost of money, and mainte- 
nance (excluding interest or other unallowable costs 
pursuant to Part 31), provided that no part of such costs 
shall duplicate any other allowed cost. Rental cost of 
personal property leased from any division, subsidiary, 
or of the contractor under common control, that 
has an established practice of leasing the same or similar 
property to unaffiliated lessees shall be allowed in 
accordance with subparagraph (b)(l) above. 

(4) Rental costs under leases entered into before 
March 1, 1970 for the remaining term of the lease 
(excluding options not exercised before March 1, 1970) 
to the extent they would have been allowable under 
Defense Acquisition Regulation (formerly ASPR) 15- 
205.34 or Federal Procurement Regulations section 1- 
15.205-34 in effect January 1,1969. 
(c) The allowability of rental costs under unexpired 

leases in connection with terminations is treated in 31.205- 
42(e). 

31205-37 Royalties and other costs for use of patents. 
(a) Royalties on a patent or amortization of the cost of 

purchasing a patent or patent rights necessary for the prop- 
er performance of the contract and applicable to contract 
products or processes are allowable unless- 

(1) The Government has a license or the right to a 
bee use of the patenc 

(2) The patent has been adjudicated to be invalid, or 
has been administratively determined to be invalid; 

(3) The patent is considered to be unenforceable; or 
(4) The patent is expired. 

(b) Care should be exercised in determining reasonable- 
ness when the royalties may have been arrived at as a result 
of less-than-arm's-length bargaining e.g., royalties- 

(1) Paid to persons, including corporations, affiliated 
with the contractor, 

(2) Paid to unaffiliated parties, including corpora- 
tions, under an agreement entered into in contemplation 
that a Government contract would be awarded; or 

(3) Paid under an agreement entered into after the 
contract award. 

(FAC 90-7) 3 1-33 



FAC 90-7 SEPTEMBER 23,1991 

31.205-38 FEDERAL ACQUISITION REGULATION (FAR) 
(c) In any case involving a patent formerly owned by 

the contractor, the royalty amount allowed should not 
exceed the cost which would have been allowed had the 
contractor retained title. 

(d) See 3 1.109 regarding advance agreements. 

31.205-38 Selling costs. 
(a) "Sellingn is a generic term encompassing all efforts to 

market the contractor's products or services, some of which 
are covered specifically in other subsections of 31.205. 
Selling d v i t y  includes the following broad categories: 

(1) Advertising. 
(2) Corporate image enhancement including broad- 

ly-targeted sales efforts, other than advertising. 
(3) Bid and proposal costs. 
(4) Market planning. 
(5) Direct selling. 

(b) Advertising costs are defined at 3 1.205-l(b) and are 
subject to the allowability provisions of 3 1.205-1 (d) and 
(f) .  Corporate image enhancement activities are included 
within the definitions of public relations at 3 1.205- 1(a) 
and entertainment at 31.205-14 and are subject to the 
allowability provisions at 31.205-1(e) and ( f )  and 31.205- 
14, respectively. Bid and proposal costs are defined at 
31.205-18 and have their allowability controlled by that 
subsection. Market planning involves market research and 
analysis and generalized management planning concerned 
with development of the contractor's business. The 
allowability of long-range market planning costs is con- 
trolled by the provisions of 31.205-12. Other market plan- 
ning costs are allowable to the extent that they are reason- 
able and not in excess of the limitations of subparagraph 
(c)(2) of this subsection. Costs of activities which are cor- 
rectly classified and disallowed under cost principles ref- 
erenced in this paragraph @) are not to be reconsidered for 
reimbursement under any other provision of this subsec- 
tion. 

(c)(l) Direct selling efforts are those acts or actions to 
induce particular customers to purchase particular prod- 
ucts or services of the contractor. Direct selling is charac- 
terized by person-to-person contact and includes such 
activities as familiarizing a potential customer with the 
contractor's products or services, conditions of sale, ser- 
vice capabilities, etc. It also includes negotiation, liaison 
between customer and contractor personnel, technical and 
consulting activities, individual demonstrations, and any 
other activities having as their purpose the application or 
adaptation of the contractor's products or services for a 
particular customer's use. The cost of direct selling efforts 
is allowable if reasonable in amount 

(2) The costs of broadly targeted and direct selling 
efforts and market planning other than long-range, 
which are incurred in connection with a significant 
effort to promote export sales of products normally sold 
to the U.S. Government, including the costs of exhibit- 

31-34 

ing and demonstrating such products, are allowable on 
contracts with the U.S. Government provided- 

(i) The costs are allocable, reasonable, and other- 
wise allowable under this subpart 3 1.2; 

(ii) That, with respect to a business segment 
which allocates to U.S. Government contracts 
$2,500,000 or more of such costs in a given fiscal 
year of such business segment, a ceiling on allow- 
able costs shall apply. The ceiling on the amount of 
allowable costs to be allocated over the appropriate 
base shall be 110 percent of foreign selling costs 
incurred by the business segment in the previous 
year; and 

(iii) That, in order to comply with Public Law 
100-456, the substance of this subparagraph (c)(2) 
shall also apply to all contracts and subcontracts of 
the contractor with the Department of Defense being 
performed by the contractor on the first day of the 
contractor's first full fiscal year that begins on or 
after December 22, 1988, whether or not a contract 
or subcontract contains this subparagraph (c)(2). 

(d) The costs of any selling efforts other than those 
addressed in paragraphs (b) or (c) of this subsection are 
unallowable. 

(e) Costs of the type idenflied in paragraphs (b), (c), and 
(d) of this subsection are often commingled on the contrac- 
tor's books in the selling expense account because these 
activities are performed by the sales departments. However, 
identification and segregation of unallowable costs is 
required under the provisions of 3 1.201 -6 and 30.405, and 
such costs are not allowable merely because they are 
incurred in connection with allowable selling activities. 

(f) Notwithstanding any other provision of this subsec- I 
tion, sellers' or agents' compensation, fees, commissions, 
percentages, retainer or brokerage fees, whether or not 
contingent upon the award of contracts, are allowable only 
when paid to bona fide employees or established commer- 
cial or selling agencies maintained by the contractor for 
the purpose of securing business (see 3.408-2). 

31.205-39 Service and warranty costs. 
Service and warranty costs include those arising from ful- 

fillment of any contractual obligation of a contractor to p n  
vide s e ~ c e s  such as installation, training,currecting defects 
in the products, replacing defective parts, and making refunds 
in the case of inadequate performance. When not inconsistent 
with the terms of the contract, such service and wanztnty 
costs are allowable. However, care should be exercised to 
avoid duplication of the allowance as an element of both esti- 
mated product cost and risk. 

31.205-40 Special tooling and special test equipment 
costs. 
(a) The terms "special toolingn and "special test equip- 

ment" are defined in 45.101. 
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taxes, fringe benefits, occupancy costs, and immedi- 
ate supervision costs. 
(2) If settlement expenses are significant, a cost 

account or work order shall be established to separately 
identify and accumulate them. 
(h) Subcontractor claim. Subcontractor claims, includ- 

ing the allocable portion of the claims common to the con- 
tract and to other work of the contractor, are generally 
allowable. An appropriate share of the contractor's indirect 
expense may be allocated to the amount of settlements with 
subcontractors; provided, that the amount allocated is rea- 
sonably proportionate to the relative benefits received and 
is otherwise consistent with 31.201-4 and 3 1.203(c). The 
indirect expense so allocated shall exclude the same and 
similar costs claimed directly or indirectly as settlement 
expenses. 

31.205-43 Trade, business, technical and professional 
activity costs. 
The following types of costs are allowable: 
(a) Memberships in trade, business, technical, and pro- 

fessional organizations. 
(b) Subscriptions to trade, business, professional, or 

other technical periodicals. 
(c) When the principal purpose of a meeting, confer- 

ence, symposium, or seminar is the dissemination of trade, 
business, technical or professional information or the stim- 
ulation of production or improved productivity- 

(1) Costs of organizing, setting up, and sponsoring 
the meetings, symposia, etc., including rental of meeting 
facilities, transportation, subsistence, and incidental 
costs; 

(2) Costs of attendance by contractor employees, 
including travel costs (see 3 1.205-46); and 

(3) Costs of attendance by individuals who are not 
employees of the contractor, provided (i) such costs are 
not also reimbursed to the individual by the employing 
company or organization, and (ii) the individuals atten- 
dance is essential to achieve the purpose of the confer- 
ence, meeting, symposium, etc. 

31.205-44 Training and education costs. 
(a) Allowable costs. Training and education costs are 

allowable to the extent indicated below. 
(b) Vocationul training. Costs of preparing and main- 

taining a noncollege level program of instruction, including 
but not limited to on-the-job, classroom, and apprentice- 
ship training, designed to increase the vocational effective- 
ness of employees, are allowable. These casts include (1) 
salaries or wages of trainees (excluding overtime compen- 
sation), (2) salaries of the director of training and staff 
when the training program is conducted by the contractor, 
(3) tuition and fees when the training is in an institution not 
operated by the contractor, and/or (4) training materials and 
textbooks. 

(c) Part-time college level education. Allowable costs 

of part-time college education at an undergraduate or post- 
graduate level, including that provided at the contractor's 
own facilities, are limited to- 

(1) Fees and tuition charged by the educational insti- 
tution, or, instead of tuition, instructors' salaries and the 
related share of indirect cost of the educational institu- 
tion, to the extent that the sum thereof is not in excess of 
the tuition that would have been paid to the participating 
educational institution; 

(2) Salaries and related costs of instructors who are 
employees of the contractor; 

(3) Training materials and textbooks; and 
(4) Straight-time compensation of each employee for 

time spent attending classes during working hours not in 
excess of 156 hours per year where circumstances do 
not permit the operation of classes or attendance at 
classes after regular working hours. In unusual cases, 
the period may be extended (see paragraph (h) of this 
subsection). 
(d) Full-time education. Costs of tuition, fees, training 

materials and textbooks (but not subsistence, salary, or any 
other emoluments) in connection with full-time education, 
including that provided at the contractor's own facilities, at 
a postgraduate but not undergraduate college level, are 
allowable only when the course or degree pursued is 
related to the field in which the employee is working or 
may reasonably be expected to work and are limited to a 
total period not to exceed 2 school years or the length of 
the degree program, whichever is less, for e&h employee 
so trained. 

(e) Specialized program, Costs of attendance of up to 
16 weeks per employee per year at specialized programs 
specifically designed to enhance the effectiveness of man- 
agers or to prepare employees for such positions are allow- 
able. Such costs include enrollment fees and related 
charges and employees' salaries, subsistence, training 
materials, textbooks, and travel. Costs allowable under this 
paragraph do not include costs for courses that are part of a 
degree-oriented curriculum, which are only allowable pur- 
suant to paragraphs (c) and (d) of this subsection. 

( f )  Other expenses. Maintenance expense and normal 
depreciation or fair rental on facilities owned or leased by the 
contractor for training purposes are allowable in accordance 
with 3 1.205-1 1,31.205-17,31.205-24, and 31205-36. 

(g) Grants. Grants to educational or training institu- 
tions, including the donation of facilities or other proper- 
ties, scholarships, and fellowships are considered contribu- 
tions and are unallowable. 

(h) Advance agreements. 
(1) Training and education costs in excess of those 

otherwise allowable under paragraphs (c) and (d) of this 
subsection, including subsistence, salaries or any other 
emoluments, may be allowed to the extent set forth in an 
advance agreement negotiated under 3 1 .log. To be con- 
sidered for an advance agreement, the contractor must 
demonstrate that the costs are consistently incurred 
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under an established managerial, engineering, or scien- 
tific training and education program, and that the course 
or degree pursued is related to the field in which the 
employees are now working or may reasonably be 
expected to work. Before entering into the advance 
agreement, the contracting officer shall give considera- 
tion to such factors as- 

(i) The length of employees' service with the con- 
tractor; 

(ii) Employees' past performance and potential, 
(iii) Whether employees are in formal develop- 

ment programs; and 
(iv) The total number of participating employees. 

(2) Any advance agreement must include a provision 
requiring the contractor to refund to the Government 
training and education costs for employees who resign 
within 12 months of completion of such training or edu- 
cation for reasons within an employee's control. 
(i) Training or education costs for other than bona- 

fide employees. Costs of tuition, fees, textbooks, and simi- 
lar or related benefits provided for other than bona-fide 
employees are unallowable, except that the costs incurred 
for educating employee dependents (primary and sec- 
ondary level studies) when the employee is working in a 
foreign country where public education is not available and 
where suitable private education is inordinately expensive 
may be included in overseas differential. 

(j) Employee dependent education plans. Costs of col- 
lege plans for employee dependents are unallowable. 

31.205-45 Ransportation costs. 
Allowable transportation costs include freight, express, 

cartage, and postage charges relating to goods purchased, 
in process, or delivered. When these costs can be identified 
with the items involved, they may be directly costed as 
transportation costs or added to the cost of such items. 
When identification with the materials received cannot be 
made, inbound transportation costs may be charged to the 
appropriate indirect cost accounts if the contractor follows 
a consistent and equitable procedure. Outbound freight, if 
reimbursable under the terms of the contract, shall be 
treated as a direct cost. 

31.2054 Ravel costs. 
(aX1) Costs for transportation, lodging, meals, and inci- 

dental expenses incurred by conaactor personnel on offi- 

I cia1 company business are allowable subject to the limita- 
tions contained in this subsection. Costs for transportation 
may be based on mileage rates, actual costs incurred, or on 
a combination thereof, provided the method used results in 
a reasonable charge. Costs for lodging, meals, and inciden- 
tal expenses may be based on per diem, actual expenses, or 
a combination thereof, provided the method used results in 
a reasonable charge. 

(2) Except as provided in subparagraph (a)(3) of this 
subsection, costs incurred for lodging, meals, and inci- 
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dental expenses (as defined in the regulations cited in 
(a)(2)(i) through (iii) of this subparagraph) shall be con- 
sidered to be reasonable and allowable only to the extent 
that they do not exceed on a daily basis the maximum 
per diem rates in effect at the time of travel as set forth 
in the- 

(i) Federal Travel Regulations, prescribed by the 
G e n d  Services Administration, for travel in the con- 
terminous 48 United States, available on a subscription 
basis from the Superintendent of Documents, U.S. 
Government Printing Office,Washington, DC 20402, 
Stock NO. 022-001-81003-7; 

(ii) Joint Travel Regulations, Volume 2, DoD 
Civilian Personnel, Appendix A, prescribed by the 
Department of Defense, for travel in Alaska, Hawaii, 
The Commonwealth of Puerto Ria,  and territories and 
possessions of the United States, available on a sub- 
scription basis from the Superintendent of Documents, 
U.S. Government Printing Office, Washington, DC 
20402, Stock No. 90841-1; or 

(iii) Standardized Regulations (Government 
Civilians, Foreign Areas), Section 925, "Maximum 
Travel Per Diem Allowances for Foreign Areas," 
prescribed by the Department of State, for travel in 
areas not covered in (a)(2)(i) and (ii) of this subpara- 
graph, available on a subscription basis from the 
Superintendent of Documents, U.S. Government 
Printing Office, Washington, DC 20402, Stock No. 
744-008-00000-0. 
(3) In special or unusual situations, actual costs in 

excess of the above-referenced maximum per diem rates 
are allowable provided that such amounts do not exceed 
the higher amounts authorized for Federal civilian 
employees as permiaed in the regulations referenced in 
(a)(2)(i), (ii), or (iii) of this subsection. For such higher 
amounts to be allowable, all of the following conditions 
must be met: 

(i) One of the conditions warranting approval of 
the actual expense method, as set forth in the regula- 
tions referenced in paragraphs (a)(2)(i), (ii), or (iii) of 
this subsection, must exist. 

(ii) A written justification for use of the higher 
amounts must be approved by an officer of the con- 
tractor's organization or designee to ensure that the 
authority is properly administered and controlled to 
prevent abuse. 

(iii) If it becomes necessary to exercise the author- 
ity to use the higher actual expense method repeti- 
tively or on a continuing basis in a particular area, 
the contractor must obtain advance approval from the 
contracting officer. 

(iv) Documentation to support actual costs 
incurred shall be in accordance with the contractor's 
established practices provided that a receipt is 
required for each expenditure in excess of $25.00. 
The approved justification required by (aX3)(i) and, 
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if applicable, (a)(3)(iii) of this subparagraph must be 
retained. 
(4) Subparagraphs (a)(2) and (a)(3) of this subsection 

do not incorporate the regulations cited in subdiv~ions 
(a)(2)(i), (ii), and (iii) of this subsection in their entirety. 
Only the maximum per diem rates, the definitions of 
lodging, meals, and incidental expenses, and the regula- 
tory coverage dealing with special or unusual situations 
are incorporated herein. 

(5) An advance agreement (see 31.109) with respect 
to compliance with subparagraphs (a)(2) and (a)(3) of 
this subsection may be useful and desirable. 

(6) The maximum per diem rates referenced in sub- 
paragraph (a)(2) of this subsection generally would not 
constitute a reasonable daily charge- 

(i) When no lodging costs are incur& and/or 
(ii) On partial travel days (e.g., day of departure 

and return). 
Appropriate downward adjustments from the maximum 
per diem rates would normally be required under these 
circumstances. While these adjustments need not be 
calculated in accordance with the Federal Travel 
Regulations or Joint Travel Regulations, they must 
result in a reasonable charge. 
(b) Travel costs incurred in the normal course of overall 

administration of the business are allowable and shall be 
treated as indirect costs. 

(c) Travel costs directly attributable to specific contract 
performance are allowable and may be charged to the con- 
tract under 3 1.202. 

(d) Airfare costs in excess of the lowest customary stan- 
dard, coach, or equivalent airfare offered during normal 
business hours are unallowable except when such accom- 
modations require circuitous routing, require travel during 
unreasonable hours, excessively prolong travel, result in 
increased cost that would offset transportation savings, are 
not reasonably adequate for the physical or medical needs 
of the traveler, or are not reasonably available to meet mis- 
sion requirements. However, in order for airfare costs in 
excess of the above standard airfare to be allowable, the 
applicable condition(s) set forth above must be 
documented and justified. 

(e)(l) "Cost of travel by contractor-owned, -leased, or 
-chartered aircraft," as used in this paragraph, includes the 
cost of lease, charter, operation (including personnel), 
maintenance, depreciation, insurance, and other related 
costs. 

(2) The costs of travel by contractor-owned, 
-leased, or chartered aircraft are limited to the standard 
airfare described in paragraph (d) of this subsection for 
the flight destination unless travel by such aircraft is 
specifically required by contract specification, term, or 
condition, or a higher amount is approved by the con- 
tracting officer. A higher amount may be agreed to when 
one or more of the circumstances for justifying higher 

than standard airfare listed in paragraph (d) of this sub- 
section are applicable, or when an advance agreement 
under subparagraph (e)(3) of this subsection has been 
executed. In all cases, travel by contractor-owned, 
-leased, or -chartered aircraft must be fully documented 
and justified. For each contractor-owned, -leased, or 
-chartered aircraft used for any business purpose which 
is charged or allocated, directly or indirectly, to a 
Government contract, the contractor must maintain and 
make available manifesttlogs for all flights on such 
company aircraft. As a minimum, the manifestflog shall 
indicate-- 

(i) Date, time, and points of departure; 
(ii) Destination, date, and time of arrival; 
(iii) Name of each passenger and relationship to 

the contractor. 
(iv) Authorization for trip; and 
(v) Purpose of trip. 

(3) Where an advance agreement is proposed (see 
.109), consideration may be given to the following: 

(i) Whether scheduled commercial airlines or 
other suitable, less costly, travel facilities are avail- 
able at reasonable times, with reasonable frequency, 
and serve the required destinations conveniently. 

(ii) Whether increased flexibility in scheduling 
results in time savings and more effective use of per- 
sonnel that would outweigh awtional travel costs. 

(f) Costs of contractor-owned or -leased automobiles, as 
used in this paragraph, include the costs of lease, operation 
(including personnel), maintenance, depreciation, insur- 
ance, etc. These costs are allowable, if reasonable, to the 
extent that the automobiles are used for company business. 
That portion of the cost of company-furnished automobiles 
that relates to personal use by employees (including trans- 
portation to and from work) is compensation for personal 
services and is unallowable as stated in 3 1.205-6(m)(2). 

31.205-47 Costs related to legal and other proceedings. 
(a) Definitions. "Conviction," as used in this subsec- 

tion, is defined in 9.403. 
"Costs" include, but are not limited to, administrative 

and clerical expenses; the costs of legal services, whether 
performed by in-house or private counsel; the costs of the 
services of accountants, consultants, or others retained by 
the contractor to assist it; costs of employees, officers, and 
directors; and any similar costs incurred before, during, and 
after commencement of a judicial or administrative pro- 
ceeding which bears a direct relationship to the proceeding. 

"Fraud," as used in this subsection, means (1) acts of 
fraud or corruption ar attempts to defraud the Government 
or to corrupt its agents, (2) acts which constitute a cause for 
debarment or suspension under 9.406-2(a) and 9.407-2(a) 
and (3) acts which violate the False Claims Act, 31 U.S.C., 
sections 3729-3731, or the Anti-Kickback Act, 41 U.S.C., 
sections 51 and 54. 

31-39 
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"Penalty," does not include restitution, reimbursement, 

or compensatory damages. 
"Proceeding," includes an investigation. 
(b) Costs incurred in connection with any proceeding 

brought by a Federal, State, local or foreign government 
for violation of, or a failure to comply with, law or regula- 
tion by the contractor (including its agents or employees) 
are unallowable if the result is- 

(1) In a criminal proceeding, a conviction; 
(2) In a civil or administrative proceeding, either a 

finding of contractor liability where the proceeding 
involves an allegation of fraud or similar misconduct or 
imposition of a monetary penalty where the proceeding 
does not involve an allegation of fraud or similar mis- 
conduct; 

(3) A final decision by an appropriate official of an 
executive agency to- 

(i) Debar or suspend the contractor, 
(ii) Rescind or void a contract; or 
(iii) Terminate a contract for default by reason of 

a violation or failure to comply with a law or regula- 
tion. 
(4) Disposition of the matter by consent or compro- 

mise if the proceeding could have led to any of the out- 
comes listed in subparagraphs (b)(l) through (3) of this 
subsection (but see paragraphs (c) and (d) of this sub- 
section); or 

(5) Not coveted by subparagraphs (b)(l) through (4) 
of this subsection, but where the underlying alleged con- 
tractor misconduct was the same as that which led to a 
different proceeding whose costs are unallowable by 
reason of subparagraphs (b)(l) through (4) of this sub- 
section. 
(c) To the extent they are not otherwise unallowable, 

costs incurred in connection with any proceeding under para- 
graph (b) of this subsection commend by the United States 
that is resolved by consent or compromise pursuant to an 
agreement entered into between the contractor and the 
United States, and which are unallowable solely because of 
paragraph (b) of this subsection, may be allowed to the 
extent specifically provided in such agreement. 

(d) To the extent that they are not otherwise unallow- 
able, costs incurred in connection with any proceeding 
under paragraph (b) of this subsection commenced by a 
State, local, or foreign government may be allowable when 
the contracting officer (or other official specified in agency 
procedures) determines, that the costs were incurred either: 

(1) As a direct result of a specific term or condition 
of a Federal contract; or 

(2) As a result of compliance with specific written 
direction of the cognizant contracting officer. 
(e) Costs incurred in connection with proceedings 

described in paragraph (b) of this subsection, but which are 
not made unallowable by that paragraph, may be allowable 
to the extent that: 
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(1) The costs are reasonable in relation to the activi- 
ties required to deal with the proceeding and the under- 
lying cause of action; 

(2) The costs are not otherwise recovered from the 
Federal Government or a third party, either directly as a 
result of the proceeding or otherwise; and 

(3) The percentage of costs allowed does not exceed 
the percentage determined to be appropriate considering 
the complexity of procurement litigation, generally 
accepted principles governing the award of legal fees in 
civil actions involving the United States as a party, and 
such other factors as may be appropriate. Such percent- 
age shall not exceed 80 percent. However, if an agree- 
ment reached under paragraph (c) of this subsection has 
explicitly considered this 80 percent rule, then the full 
amount of costs resulting from that agreement shall be 
allowable. 
(0  Costs not covered elsewhere in this subsection are 

unallowable if incurred in connection with- 
(1) Defense against Federal Government claims or 

appeals or the prosecution of claims or appeals against 
the Federal Government (see 33.201). 

(2) Organization, reorganization, (including mergers 
and acquisitions) or resisting mergers and acquisitions 
(see also 3 1.205-27). 

(3) Defense of antitrust suits. 
(4) Defense of suits brought by employees or ex- 

employees of the contractor under section 2 of the 
Major Fraud Act of 1988 where the contractor was 
found liable or settled. 

(5) Costs of legal, accounting, and consultant ser- 
vices and directly associated costs incurred in connec- 
tion with the defense or prosecution of lawsuits or 
appeals between contractors arising from either (1) an 
agreement or contract concerning a teaming arrange- 
ment, a joint venture, or similar arrangement of shared 
interest; or (2) dual sourcing, coproduction, or similar 
programs, are unallowable, except when (i) incurred as 
a result of compliance with specific terms and condi- 
tions of the contract or written instructions from the 
contracting officer, or (ii) when agreed to in writing by 
the contracting officer. 

(6) Patent infringement litigation, unless otherwise 
provided for in the contract. 

(7) Representation of, or assistance to, individuals, 
groups, or legal entities which the contractor is not 
legally bound to provide, arising from an action where 
the participant was convicted of violation of a law or 
regulation or was found liable in a civil or administra- 
tive procedng. 
(g) Costs which may be mallowable under 31.205-47, 

including directly associated costs, shall be segregated and 
accounted for by the contractor separately. During the pen- 
dency of any proceeding covered by paragraph (b) and sub- 
paragraphs (Q(4) and (f)(7) of this subsection, the conaact- 
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ing officer shall generally withhold payment of such costs. 
However, if in the best interests of the Government, the 
contracting officer may provide for conditional payment 
upon provision of adequate security, or other adequate 
assurance, and agreement by the contractor to repay all 
unallowable costs, plus interest, if the costs are subsequent- 
ly determined to be unallowable. 

31.205-48 Deferred research and development costs. 
"Research and development," as used in this subsection, 

means the type of technical effort which is described in 
31.205-18 but which is sponsored by, or required in perfor- 
mance of, a contract or grant. Researchand development 
costs (including amounts capitalized) that were incurred 
before the award of a particular contract are unallowable 
except when allowable as precontract costs. In addition, 
when costs are incurred in excess of either the price of a 
contract or amount of a grant for research and development 
effort, such excess may not be allocated as a cost to any 
other Government contract. 

31305-49 Goodwill. 
Goodwill, an unidentifiable intangible asset, originates 

under the purchase method of accounting for a business 
combination when the price paid by the acquiring company 
exceeds the sum of the identifiable individual assets 
acquired less liabilities assumed, based upon their fair val- 
ues. The excess is commonly referred to as goodwill. 
Goodwill may arise from the acquisition of a company as a 
whole or a portion thereof. Any costs for amortization, 
expensing, write-off, or writedown of goodwill (however 
represented) are unallowable. 

31.205-50 Executive lobbying costs. 
Costs incurred in attempting to improperly influence 

(see FAR 3.401), either directly or indirectly, an employee 
or officer of the executive branch of the Federal 
Government to give consideration or to act regarding a reg- 
ulatory or contract matter are unallowable. 

31305-51 Costs of alcoholic beverages. 
Costs of alcoholic beverages are unallowable. 

31.205-52 Asset valuations resulting from business 
corn binations 
When the purchase method of accounting for a business 

combination is used, allowable amortization, cost of 
money, and depreciation shall be limited to the total of the 
amounts that would have been allowed had the combina- 
tion not taken place. 

SUBPART 31.3-CONTRACTS WITH 
EDUCATIONAL INSTITUTIONS 

31301 Puqme. 
This subpart provides the principles for determining the 

cost of research and development, training, and other work 
performed by educational institutions under contracts with 
the Government. 

31302 General. 
Office of Management and Budget (OMB) Circular No. 

A-21, Cost Principles for Educational Institutions, revised, 
provides principles for determining the costs applicable to 
research and development, training, and other work per- 
formed by educational institutions under contracts with the 
Government. 

31303 Requirements. 
(a) Contracts that refer to this Subpart 31.3 for deter- 

mining allowable costs under contracts with educational 
institutions shall be deemed to refer to, and shall have the 
allowability of costs determined by the contracting officer 
in accordance with, the revision of OM33 Circular A-21 in 
effect on the date of the contract. 

(b) Agencies are not expected to place additional restric- 
tions on individual items of cost. 

SUBPARTS 31.4 - 31.SRESERVED 

SUBPART 31.6-CONTRACTS WITH STATE, 
LOCAL, AND FEDERALLY RECOGNIZED INDIAN 

TRIBAL GOVERNMENTS 
31.601 Purpose. 

This subpart provides the principles for determining 
allowable cost of contracts and subcontracts with State, 
local, and federally recogruzed Indian tribal governments. 

31.602 General 
Office of Management and Budget (OMB) Circular No. 

A-87, Cost Principles for State and Local Governments, 
Revised, sets forth the principles for determining the allow- 
able costs of contracts and subcontracts with State, local, 
and federally recognized M a n  tribal governments. These 
principles are for cost determination and are not intended 
to identify the circumstances or dictate the extent of 
Federal and State or local participation in financing a par- 
ticular contract. 

31.603 Requirements. 
(a) Contracts that refer to this Subpart 31.6 for deter- 

mining allowable costs under contracts with State, local 
and Indian tribal governments shall be deemed to refer to, 
and shall have the allowability of costs determined by the 
contracting officer in accordance with, the revision of 
OMB Circular A-87 which is in effect on the date of the 
contract. 
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(b) Agencies are not expected to place additional restric- 

tions on individual items of cost. 

SUBPART 31.7--CONTRACTS WITH 
NONPROFIT ORGANIZATIONS 

31.701 Purpose. 
This subpart provides the principles for determining the 

cost applicable to work performed by nonprofit organiza- 
tions under contracts with the Government. A nonprofit 
organization, for purpose of identification, is defined as a 
business entity organized and operated exclusively for 
charitable, scientific, or educational purposes, of which no 
part of the net earnings inure to the benefit of any private 
shareholder or individual, of which no substantial part of 
the activities is carrying on propaganda or otherwise 
attempting to influence legislation or participating in any 
political campaign on behalf of anycandidate for public 
office, and which are exempt from Federal income taxation 

under section 501 of the Internal Revenue Code. 

31.702 General. 
Office of Management and Budget (OMB) Circular No. 

A-122, Cost Principles for Nonprofit Organizations, sets 
forth principles, for determining the costs applicable to 
work performed by nonprofit organizations under contracts 
(also applies to grants and other agreements) with the 
Government. 

31.703 Requirements. 
(a) Contracts which refer to this Subpart 31.7 for 

deter-mining allowable costs shall be deemed to refer to, 
and shall have the allowability of costs determined by 
the contracting officer in accordance with, the revision 
of OMB Circular A-122 in effect on the date of the con- 
tract. 

(b) Agencies are not expected to place additional restric- 
tions on individual items of cost. 
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PART 43 

CONTRACT MODIFICATIONS 

43.000 Scope of part. 
This part prescribes policies and procedures for prepar- 

ing and processing contract modifications for all types of 
contracts including construction and architect-engineer 
contracts. It does not apply to- 

(a) Orders for supplies or services not otherwise chang- 
ing the terms of contracts or agreements (e.g., delivery 
orders under indefinitedelivery contracts); or 

(b) Modifications for extraordinary contractual relief 
(see Part 50). 

SUBPART 43.1--GENERAL 

43.101 Defmitions. 
"Administrative change" means a unilateral (see 

43.103@)) contract change, in writing, that does not affect 
the substantive rights of the parties (e.g., a change in the 
paying office or the appropriation data). 

"Change order" means a written order, signed by the 
contracting officer, directing the contractor to make a 
change that the Changes clause authorizes the contracting 
officer to order without the contractor's consent. 

"Contract modificationn means any written change in 
the terms of a contract (see 43.103). 

"Effective date" has various meanings based on the cir- 
cumstances in which it is used: 

(a) For a solicitation amendment, change order, or 
administrative change, the effective date shall be the issue 
date of the amendment, change order, or administrative 
change. 

(b) For a supplemental agreement, the effective date 
shall be the date agreed upon by the contracting parties. 

(c) For a modification issued as a confirming notice of 
termination for the convenience of the Government, the 
effective date of the confirming notice shall be the same as 
the effective date of the initial notice. 

(d) For a modification converting a termination for 
default to a termination for the convenience of the 
Government, the effective date shall be the same as the 
effective date of the termination for default. 

(e) For a modification confirming the termination con- 
tracting officer's previous letter determination of the 
amount due in settlement of a contract termination for con- 
venience, the effective date shall be the same as the effec- 

tive date of the previous letter determination. 
"Supplemental agreementn means a contract modifka- 

tion that is accomplished by the mutual action of the par- 
ties. 

43.102 Policy. 
(a) Only contracting officers acting within the scope of 

their authority are empowered to execute contract modif% 
cations on behalf of the Government. Other Government 
personnel shall not- 

(1) Execute contract modifications; 
(2) Act in such a manner as to cause the contractor to 

believe that they have authority to bind the Government; 
or 

(3) Direct or encourage the contractor to perform 
work that should be the subject of a contract mW1ca- 
tion. 
(b) Contract modifications, including changes that could 

be issued unilaterally, shall be priced before their execution 
if this can be done without adversely affecting the interest 
of the Government. If a significant cost increase could 
result from a contract modification and time does not per- 
mit negotiation of a price, at least a maximum price shall 
be negotiated unless impractical. 

43.103 Types of contract modifications. 
Contract modifications are of the following types: 
(a) Bilateral. A bilateral modification (supplemental 

agreement) is a contract modification that is signed by the 
contractor and the contracting officer. Bilateral modifica- 
tions are used to- 

(1) Make negotiated equitable adjustments resulting 
from the issuance of a change order, 

(2) Definitize letter contracts; and 
(3) Reflect other agreements of the parties modifying 

the terms of contracts. 
(b) Unilateral. A unilateral modification is a contract 

modification that is signed only by the contracting officer. 
Unilateral modifications are used, for example, tc+ 

(1) Make administrative changes; 
(2) Issue change orders; 
(3) Make changes authorized by clauses other than a 

changes clause (e.g., Property clause, Options clause, 
Suspension of Work clause, etc.); and 

(4) Issue termination notices. 

43.104 Notification of contract changes. 
(a) When a contractor considers that the Government 
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43.105 

has effected or may effect a change in the contract that has 
not been identified as such in writing and signed by the 
contracting officer, it is necessary that the contractor notify 
the Government in writing as soon as possible. This will 
permit the Government to evaluate the alleged change and 
(1) confm that it is a change, direct the mode of further 
performance, and plan for its funding; (2) countermand the 
alleged change; or (3) notify the contractor that no change 
is considered to have occurred. 

(b) The clause at 52.243-7, Notification of Changes, I which is prescribed in 43.107, (1) incorporates the policy 
expressed in paragraph (a) above; (2) requires the contrac- 
tor to notify the Government promptly of any Government 
conduct that the contractor considers a change to the con- 
tract, and (3) specifies the responsibilities of the contractor 
and the Government with respect to such notifications. 

43.105 Availability of funds. 
(a) The contracting officer shall not execute a contract 

modification that causes or will cause an increase in funds 
without having fist obtained a certification of fund avail- 
ability, except for modifications to contracts that- 

(1) Are conditioned on availability of funds (see 
32.703-2); or 

(2) Contain a limitation of cost or funds clause (see 
32.704). 
(b) The certification required by paragraph (a) above 

shall be based on the negotiated price, except that modifi- 
cations executed before agreement on price may be based 
on the best available estimate of cost. 

43.106 Procurement integrity-modifications. 
No modification over $100,000 as defined at 3.104-4(e) 

may be executed without complying with the requirements 
of 3.lW. 

43.107 Contract clause. 
The contracting officer may insert a clause substantially 

the same as the clause at 52.243-7, Notification of 
Changes, in solicitations and contracts. The clause is avail- 
able for use primarily in negotiated research and develop 
ment or supply contracts for the acquisition of major 
weapon systems or principal subsystems. If the contract 
amount is expected to be less than $1,000,000, the clause 
shall not be used, unless the contracting officer anticipates 
that situations will arise that may result in a contractor 
alleging that the Government has effected changes other 
than those identified as such in writing and signed by the 
contracting officer. 

SUBPART 43.2-CHANGE ORDERS 

43201 General. 
(a) Generally, Government contracts contain a changes 

clause that permits the contracting officer to make unilater- 

FEDERAL ACOUISITION REGULATION (FAR) 

a1 changes, in designated areas, within the general scope of 
the contract. These are accomplished by issuing written 
change orders on Standard Form 30, Amendment of 
Solicitation/Modification of Contract (SF 30), unless other- 
wise provided (see 43.301). 

(b) The contractor must continue performance of the 
contract as changed, except that in cost-reimbursement or 
incrementally funded contracts the contractor is not obli- 
gated to continue performance or incur costs beyond the 
limits established in the Limitation of Cost or Limitation of 
Funds clause (see 32.705-2). 

(c) The contracting officer may issue a change order by 
telegraphic message under unusual or urgent circum- 
stances; provided, that- 

(1) Copies of the message are furnished promptly to 
the same addressees that received the basic contract; 

(2) Immediate action is taken to confm the change 
by issuance of a SF 30; 

(3) The message contains substantially the informa- 
tion required by the SF 30 (except that the estimated 
change in price shall not be indicated), including in the 
body of the message the statement, "Signed by (Name), 
Contracting Officer;" and 

(4) The contracting officer manually signs the origi- 
nal copy of the message. 

43.202 Authority to issue change orders. 
Change orders shall be issued by the contracting officer 

except when authority is delegated to an administrative 
contracting officer (see 42.202(c)). 

43.203 Change order accounting procedures. 
(a) Contractors' accounting systems are seldom 

designed to segregate the costs of performing changed 
work. Therefore, before prospective contractors submit 
offers, the contracting officer should advise them of the 
possible need to revise their accounting procedures to com- 
ply with the cost segregation requirements of the Change 
Order Accounting clause at 52.243-6. 

(b) The following categories of direct costs normally are 
segregable and accountable under the terms of the Change 
Order Accounting clause: 

(1) Nomecurring costs (e.g., engineering costs and 
costs of obsolete or reperformed work). 

(2) Costs of added distinct work caused by the 
change order (e.g., new subcontract work, new proto- 
types, or new retrofit or backfit kits). 

(3) Costs of recurring work (e.g., labor and material 
costs). 

43304 Administration. 
(a) Change or&r documentation. When change orders 

are not forward priced, they require two documents: the 
change order and a supplemental agreement reflecting the 
resulting equitable adjustment in contract terms. If an equi- 
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PART 45-GOVERNMENT PROPERTY 

(6) The contractor should consult with the plant 
clearance officer when in doubt as to item descriptions 
or other inventory schedule requirements. 
(c) Grouping contractor inventory for reporting purpos- 

es. All line items of contractor inventory shall be grouped 
into the following categories in the order indicated and 
reported on separate f m s  (line items may not be divided 
for the purpose of avoiding screening requirements): 

( 1 )  Classified property. This category includes all 
property bearing a security classification, regardless of 
acquisition cost. Classified property should be further 
subdivided into the same categories as unclassified 
property (see paragraph (3) of this subsection). 

(2) Government-furnished property. This category 
should be subdivided into the same categories as unclas- 
sified property (see paragraph (3) of this subsection). 

(3) Unclassified property. Unclassified property 
shall be subdivided as follows: 

(i) Special tooling, regardless of acquisition cost. 
(ii) Scrap, regardless of acquisition cost. 
(iii) Salvage, regardless of acquisition cost. 
(iv) Remaining property having a line item acqui- 

I sition cost of less than $1,000 ($500 for furniture). 
(v) Property having a line item acquisition cost of 

I $1,000 or more ($500 for furniture), further separated 
into the following categories (these categories may 
be revised to suit agency needs): 

(A) Aeronautical material and equipment. 
(B) Electronic material and equipment. 
(C) Special test equipment. 
@) Other serviceable or usable property. 

(d) General instructions for completing forms. The 
inventory schedule forms are self-explanatory, except for 
the following general instructions and the specific instruc- 
tions in paragraph (e) of this subsection. 

(1) If the inventory applies solely to one contract 
modification, indicate the contract modification number 
in the same block as the prime contract number. If the 
inventory results from the termination of a contract, 
enter the termination docket number in the same block 
as the prime contract number. 

(2) Provide in column b an accurate and complete 
commercial description for each item of serviceable 
contractor inventory. Where practical, show the manu- 
facturer's name, address, and catalog number. Describe 
other items in sufficient detail to permit the Government 
to determine appropriate disposition. Include in descrip- 
tions for all line items the National Stock Number fur- 
nished to the contractor with Government-furnished 
property and the National Stock Number available in the 
contractor's property control system. 

(3) Identify in column b any industrial diamonds, 
diamond swarf, and property containing economically 
recoverable quantities of precious metals by the type of 
metal and express the quantity of the metal in the appro- 

priate weight unit or in the percentage of total content. 
In addition, hazardous material or property contarninat- 
ed with hazardous material shall be identified as to the 
type of hazardous material. 

(4) Enter in column c one of the following codes to 
indicate the condition of each item of material: 
Code 1, Unused-good. Unused property that is usable 

without repairs and identical or interchangeable with new 
items from normal supply sources. 

Code 2, Unused-fair. Unused property that is usable 
without repairs, but is deteriorated or damaged to the extent 
that utility is somewhat impaired. 

Code 3, Unused-poor. Unused property that is usable 
without repairs, but is considerably deteriorated or dam- 
aged. Enough utility remains to classify the property better 
than salvage. 

Code 4, Used-good. Used property that is usable with- 
out repairs and most of its useful life remains. 

Code 5, Used-fair. Used property that is usable without 
repairs, but is somewhat worn or deteriorated and may 
soon require repairs. 

Code 6, Used-poor. Used property that may be used 
without repairs, but is considerably worn or deteriorated to 
the degree that remaining utility is limited or major repairs 
will soon be required. 

Code 7, Repairs required-good. Required repairs are 
minor and should not exceed 15 percent of original acquisi- 
tion cost. 

Code 8, Repairs required-fair. Required repairs are con- 
siderable and are estimated to range from 16 percent to 40 
percent of original acquisition cost. 

Code 9, Repairs required-poor. Required repairs are 
major because property is badly damaged, worn, or deterio- 
rated, and are estimated to range from 41 percent to 65 per- 
cent of original acquisition cost. 

Code X, Salvage. Property has some value in excess of 
its basic material content, but repair or rehabilitation to use 
for the originally intended purpose is clearly impractical. 
Repair for any use would exceed 65 percent of the original 
acquisition cost. 

Code S, Scrap. Material that has no value except for its 
basic material content. 

(5) Enter in columns e and f the standard or invoiced 
cost of the material being reported. If such data are not 
available, enter the estimated cost, identified by the 
symbol "(e)". 

(6) Enter after the amount of the contractor's offer in 
column g the letter " A  if a credit for acquisition has 
been authorized or approved by the plant clearance offr- 
cer. Enter the letter "C" if the amount represents your 
offer to acquire the item. In either case, enter the quanti- 
ty on a second line if it is less than the full quantity 
shown in column d. 
(e) Instructions for completing specific f o m .  The fol- 

lowing instructions are in addition to the general instruc- 
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tions in paragraph (d) of this subsection and the self- 
explanatory blocks onthe inventory forms. 

(1) Inventory Schedule A (Metals in Mill Product 
Form) (SF 1426). 

(i) Classification. List each type of metal (such as 
aluminum or carbon steel) on a separate form, with 
the name or alloy shown in the Property 
Classification block. List like forms of the metal or 
alloy together in sequence. (For example, for carbon 
steel, group all the strip, followed by sheets, followed 
by the bar stock, etc.) 

(ii) Description. Enter in column b the full com- 
mercial description and weight for all items. Identify 
the material specification entered in column b2 as 
either a Government specification or that of a partic- 
ular industrial society or manufacturer. Complete 
columns b3, b4, and b5 to show the thickness, width, 
and length. 
(2) Inventory Schedule B (SF 1428). 

(i) Classification. Use a separate form for each 
classification. Enter the name of the classification in 
the Property Classification block. Items having no 
commercial value should be placed in a single classi- 
fication designated "no commercial value." The term 
"raw materials (other than metals)" means material in 
primary form. Examples are plastics, textiles, lumber, 
and chemicals. Arrange items in sequence under sep- 
arate subheadings. For example, under the classifica- 
tion "chemicals," group separately all acids, all alka- 
lis, all resins, etc. 

(ii) Description. In the inventory description for 
plant equipment (see 45.10 1 for definition), include 
the following as a minimum: 

(A) Nomenclature or description of the item 
and Federal Supply Classification (see Cataloging 
Handbooks H2- 1, H2-2, and H2-3). 

(B) Federal Supply Code for Manufacturers 
(see Cataloging Handbooks H4-1 and H4-2) and, 
if available in the contractor's property control 
system, the name and address of the equipment 
manufacturer, 

(C) Modewart number. 
(3) Inventory Schedule C (Work-in-Process) (SF 

1430). 
(i) Classification. No classification of items is 

required. Do not list finished components on this 
form (use SF 1428). 

(ii) Description. Enter in column b a description 
in sufficient detail to pennit the Government to deter- 
mine the appropriate disposition. Estimate percentage 
of completion for each line item. 

(iii) Condition (column c). Generally, conditions 
X (salvage) or S (scrap) are applicable to work-in- 
process (see paragraph (d)(4) of this subsection). 
(4) Inventory Schedule D (Special Tooling and 
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Special Test Equipment) (SF 1432). 
(i) Classification. Use a new form for each gener- 

al classification of special tooling and special test 
equipment. 

(5) Description. Furnish a description which will 
enable the plant clearance officer or screener to 
determine the appropriate disposition, including the 
potential for reutilization. Include tool nomenclature, 
tool number, related product part number, and func- 
tion which the tool performs. Designate special tool- 
ing usable for maintenance programs by placing the 
letter "M" in the left-hand column, "For Use of 
Contracting Agency Only." Provide the end-item 
application and a brief description of the test function 
for each unit of special test equipment 
(5) Termination Inventory Schedule E (SF 1434). 

(i) Classification. No special classification is 
required, but similar items should be grouped togeth- 
er. Several classifications may be listed on one form. 

(ii) Description. Enter in column b the full com- 
mercial description of all items which have commer- 
cial value. For other items, furnish a description in 
sufficient detail to permit the Government to deter- 
mine the appropriate disposition. 

45.607 Scrap. 

45.607-1 General. 
(a) The contractor need not itemize scrap on inventory 

schedules if (1) the material is physically segregated in the 
contractor's plant and (2) the contractor submits a state- 
ment describing the material, estimating its cost, and pro- 
viding other information necessary for the plant clearance 
officer to verify whether the property is scrap. The contrac- 
tor shall sort the scrap to the extent economically feasible 
to assure the highest sale proceeds. 

(b) The plant clearance officer shall review the sched- 
ules of property reported as scrap and, if necessary, physi- 
cally inspect the property involved. If the plant clearance 
officer determines that any of the property is serviceable, 
usable, or salvable, the contractor shall resubmit it on 
appropriate inventory schedules. 

45.607-2 Recovering precious metals. 
(a) GSA is responsible for initiating the Government- 

wide precious metals recovery program (see FPMR 101- 
42.3 for procedures and requirements in recovering pre- 
cious metals). 

(b) Agencies shall assure that contractors generating 
contractor inventory containing precious metal-bearing 
scrap identify and promptly report such items. Agencies 
are also responsible for establishing and maintaining a pro- 
gram for recovering precious metals. Agencies having no 
recovery and disposal facility available may request infor- 
mation or recovery assistance from the GSA regional office 
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serving the area or the DOD Precious Metals Recovery 
Program Manager, Attention DLA-SIP, Cameron Station, 
Alexandria, VA 223 14. 

(c) Precious metals shall be packaged in nonporous, 
smooth containers in a manner to prevent loss through 
leakage or damage to the containers. (Glass containers 
shall not be used.) Grindings or sweepings shall not be 
packaged in paper or wooden containers, because loss 
occurs by adhesion to the containers. Containers shall be 
marked to show the type of precious metals. 

(d) The shipping document shall indicate the net weight 
of each item to the nearest ounce (troy or avoirdupois). 
Shipment shall be made by the most economical means 
available, consistent with adequate safeguards to prevent 
loss or theft. 

45.608 Screening of contractor inventory. 

45.608-1 General. 
(a) Serviceable or usable property included in the contrac- 

tor's inventory schedules that is not purchased or retained by 
the prime contractor or subcontractor or returned to suppliers 
shalI be screened for use by Government agencies before 
disposition by donation or sale. Agencies shall assure the 
widespread dissemination of information concerning the 
availability of contractor inventory. 

(b) There are four categories of screening: standard, 
agency, limited, and special items. The plant clearance offi- 
cer shall determine the categories of screening required, 
initiate prescribed screening, and assure accomplishment of 
transfer and donation. Table 45-1 lists the type of property 
and screening period for each of these categories. When 
circumstances warrant, the plant clearance officer may 
extend the period for agency screening or arrange for more 
extensive screening than that prescribed. In the event of a 
conflict between Table 45-1 and a specific contract require- 
ment, items shall be screened as provided by the contract. 

Table 45-1 

screening Requirements by Type of Property 

screening PFofPnJPerty Period 
Categories 

. ......... I Standard Line items valued at $1.000 or more 90 days/(see 
($500 for furniture). 45.608-2) 

Agency ........... Special tooling, perishables, pro- ....... 30 days/(see 
perty bearing a security 45.608-3) 
classification, property 
dangerous to public health and 
safety, regardless of acquisition 
wst, and agency-peculiar 

Property. 

45.608-2 

Table 45-1P--tinued 

Screening Requirements by of Property 

Screening w of Roperty Period 
Categories 

Limited. .......... Special tooling, s m p  and salvage. 30 days/(see 

property in condition codes 3. 45.6084) 
6,9. X. and S, work-in-process. 
inventory schedules (the total 
acquisition wst of whi& is re- 
potted as $2500 or less), and 

line items of less than $1.000 

($500 for fumicure.) (except 

perishables, pqerty bearing a 
security classification, and property 
dangerous to public health and 
safety). 

........... Special Items.. Special test equipment with (see 45.608-5(a)) 
standard components. 

Special test equipment without ...... (see 45.608-5(b)) 
standard components. 

Printing equipment ........................ (see 45.608-Sic)) 
Automatic data processing .............. (see 45.608-5(d)) 

equipment. 
Nuclear materials. .......................... (see 45.608-5(e)) 

45.608-2 Standard screening. 
(a) Standard screening applies to serviceable property 

with a line item value of $1,000 or more ($500 for furni- 
ture) that does not meet the criteria for another screening 
category. 

(b) Standard screening begins on the date the plant 

I 
clearance officer receives acceptable contractor inventory 
schedules and ends 90 days thereafter. The period is broken 
into three phases as follows: 

(1) 1st through 30th ahpscreening by the contract- 
ing agency. The agency shall screen the listed items for 
its use. When screening is completed, the plant clearance 
officer shall delete the retained items from the schedules. 

(2) 31st through 75th day--screening by all Federal 
agencies. Not later than the 31st day, the plant clear- 
ance officer shall send four copies of the revised sched- 
ules and Standard Form (SF) 120, Report of Excess 
Personal Property, to the General Services 
Administration (GSA) regional office that serves the 
region in which the property is located. If the plant 
clearance officer receives a request for property transfer 
after submission of the SF 120, and before receiving a 
GSA property transfer order, a prompt request shall be 
forwarded to GSA for approval to withdraw the items 
from the inventory schedule. The regional GSA office 
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will prepare and issue circulars and catalogs to all 
Federal agencies within the region. GSA will honor 
requests for transfer of property on a "fmt-come fmt- 
served" basis through the 75th day. The GSA regional 
office will transmit to the plant clearance officer the 
approved orders and shipping instructions for property 
to be transferred. The 75th day is the surplus release 
date and will be shown on the SF 120. The plant clear- 
ance officer may not extend this date. 

(3) 76th through 90th day-screening by GSA for 
possible donation. During this period, GSA will 
arrange for screening of all remaining property for pos- 
sible donation to eligible donees. Procedures for dona- 
tion are in 45.609. The 90th day is the screening com- 
pletion date and will be shown on the SF 120. The plant 
clearance officer shall not extend this date. 

45.608-3 Agency screening. 
Agency screening is the procedure for screening certain 

types of property (see Table 45-1) only within the contract- 
ing agency. The screening period begins on the date the 
plant clearance officer receives acceptable inventory sched- 
ules and ends 30 days later. 

45.608-4 Limited screening. 
(a) Items that are scrap or salvage or that otherwise have 

a limited potential for use (except special tooling) are not 
ordinarily subject to standard or agency screening. The 
plant clearance officer shall include listings of such proper- 
ty in a special file, which shall be made available to GSA 
for limited screening. The screening period for such prop- 
erty begins on the date the plant clearance officer receives 
acceptable inventory schedules and ends 30 days later. This 
period is apportioned into two phases, as follows: 

(1) 1st through 15th day--GSA selection of items for 
Federal utilization. 

(2) 16th through 30th day-GSA selection of items 
for donation. 
fb) For special tooling, the screening period described in 

paragraph (a) above begins upon completion of agency 
screening. 

45.608-5 Special items screening. 
Special procedures are established for the following 

types of property: 
(a) Special test equipment with standard components. 

(1) Contractors reporting special test equipment that con- 
tains standard, general, or multipurpose components will 
describe the composite unit to clearly reflect its capability. 
Standard components that can be economically removed 
and reused will be listed and described in sufficient detail 
to permit screening. 

(2) If the contractor has a requirement for the stan- 
dard components to meet other approved special test 
equipment or facilities requirements, the contractor shall 

annotate the SF 1432, Inventory Schedule D (Special 
Tooling and Special Test Equipment), to reflect this 
requirement. Screening shall be accomplished in accor- 
dance with agency procedures for the first 30 days. If 
there are no agency requirements for the composite unit, 
and if the administrative contracting officer approves 
the retention, the contractor shall have priority for the 
standard components for which it has indicated a 
requirement. 

(3) Standard components that have not been retained 
by the agency or the contractor shall be screened in 
accordance with standard requirements for the 31st 
through 75th day. Standard components shall not be 
removed from the composite unit until a requirement 
has been established. If no requirements exist, the com- 
posite units shall be donated or sold in accordance with 
prescribed procedures. 
(b) Special test equipment without standard compo- 

nents. Special test equipment without standard compo- 
nents shall receive agency screening for 30 days. Items for 
which no requirements exist shall receive limited screening 
for an additional 30 days. 

(c) Printing equipment. Agencies shall report all print- 
ing equipment excess to their requirements to the Public 
Printer, Government Printing Office, North Capitol and H 
Streets, NW, Washington, DC 20401, after screening with- 
in the agency (see 44 U.S.C. 312). If the Public Printer 
indicates no requirements, the reporting activity shall sub- 
mit the listing of printing equipment to the General 
Services Administration for further use and donation 
screening. 

(d) Procedures for automatic data processing equip- 
ment (ADPE). See the FIRMR (41 CFR part 201-33). 

(e) Nuclear materials. (1) The possession, use, and 
transfer of certain nuclear materials are subject to the regu- 

I 
latory controls of the Nuclear Regulatory Commission 
(NRC). The materials are defined as follows: 

(i) By-product material--any radioactive material 
(except special nuclear material) yielded in or made 
radioactive by exposure to the radiation incident to 
producing or using special nuclear material. 

(ii) Source material-uranium or thorium, or any 
combination thereof, in any physical or chemical 
form; or ores which contain by weight one-twentieth 
of 1 percent (0.05 percent) or more of uranium, thori- 
um, or any combination thereof. Source material 
does not include special nuclear material. 

(iii) Special nuclear material-plutonium, urani- 
um 233, uranium enriched in the isotope 233 or in 
the isotope 235, and any other material that the NRC 
determines to be special nuclear material (but not 
including source material); or any material artificially 
enriched by any nuclear material. 
(2) Plant clearance officers shall submit listings of 

excess nuclear material in the categories described 
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above for screening by the contracting activity. If there 
are no requirements, the ultimate method of disposal 
shall be dependent upon the license issued by the NRC 
or the respective states and pertinent Federal ,and agency 
regulations. 

45.608-6 Waiver of screening requirements. 
Agency heads or their designees may authorize excep 

tions from screening requirements; provided, (a) there are 
compelling circumstances clearly in the Government's 
interest, and (b) the contracting agency prepares a written 
notice, including justification, and provides a copy to the 
Administrator, General Services Administration, and the 
contract administration office 10 days before the effective 
date of the exception. 

45.608-7 Reimbursement of costs for transfer of 
contractor inventory. 
The contracting agency shall not be reimbursed for the 

acquisition cost of any property selected by another agency 
or for overhead or administrative costs associated with such 
property. The transferee will pay any transportation costs 
that are not the contractor's responsibility. Costs for pack- 
ing, crating, preparation for shipment, and loading of con- 
tractor inventory are chargeable to the contract for assets 
subject to the Government property clauses at 52.245-2, 
Government Property (Fixed-Price Contracts), and 52.245- 
5, Government Property (Cost-Reimbursement, Time-and- 
Material, or Labor-Hour Contracts), and such costs are ordi- 
narily included in the contractor's settlement proposal for 
termination inventory. The transferee will pay such costs 
for property subject to 52.245-7, Government Property 
(Consolidated Facilities), or 52.245-10, Government 
Property (Facilities Acquisition), or 52.245-11, Government 
Property (Facilities Use), unless such costs are otherwise 
the contractor's responsibility. The contract administration 
office is responsible for obtaining packing, crating, and han- 
dling services. To accelerate plant clearance, the transferee 
shall include all appropriate data, including funding data, in 
the transfer or shipping document. 

45.608-8 Report of excess personal property (SF 120). 
(a) This subsection provides instructions for completing 

SF 120, Report of Excess Personal Property, when reporting 
contractor inventory in accordance with 45.608-2. For 
reporting other agency excess personal property, see 41 CFR 
101-43.4901-120-1, Instructions for Preparing SF 120. 

(b) All items on the form are self-explanatory, except as 
follows: 

Item 1, Report number. Enter the serial number of the 
report and any other identifying number or symbol required 
by the reporting agency. If the report is a correction or 
withdrawal (complete or partial) of a prior report, the origi- 
nal rep? number shall be entered, followed by the letter a, 
b, or c, etc., to identify the number of successive correcting 

or withdrawing reports. 
Item 3, Total cost. Enter the total of all amounts shown 

on the inventory schedules. 
Item 4, ?)rpe of report. 

Box b--Check if necessary to correct an original 
report and complete items 1,2,3,4,5, and 7. Complete 
the remaining items only to the extent necessary to show 
the correction. 

Box c--Check for partial withdrawals of contractor 
inventory previously reported and complete items 1, 2, 
3, 4, 5, and 7. Re-identify in column 18(b) the line 
items or portions of line items withdrawn. In column 
18(e), show the number of units withdrawn. In column 
18(g), show the acquisition cost of the units withdrawn. 
In item 3, enter the total acquisition cost of all items 
withdrawn. 

Box d--Check for total withdrawal of contractor 
inventory previously reported and complete items 1, 2, 
3, 4, 5, and 7. Provide explanatory remarks in column 
18(b). 
Item 5, To. Enter the name@) address(es) of the screen- 

ing agencies or the GSA regional office serving the geo- 
graphic area in which the property is located. 

Item 6, Appropriation or fund to be reimbursed. No 
entry shall be made in this item if the net proceeds are to be 
deposited in the Treasury as miscellaneous receipts (see 
45.6 10-3). However, in exchangelsale transactions an 
appropriation number is required. 

Item 8, Report approved by. Enter signature and title of 
the Federal official approving report. 

Item 12, GSA control number. Not to be used by report- 
ing activity. 

Item 13, FSC group number, if known. If inventory 
schedules contain multiple FSC groups, insert "See 
Inventory Schedules." 

Item 14, Location of property. Enter the name of con- 
tractor holding the property and the specific address where 
the property is located. 

Item 15, Reimbursement required. Enter X in the block 
designated "No." 

Item 16, Agency control number. Leave blank. 
Item 17, Surplus release date (see 45.608-2). 
Item 18, Excess property list. Leave blank. 

Column a, Item number. Leave blank. 
Column b, Description. Enter the following informa- 

tion: 
(1) Identification of attached inventory schedules and 

the number of pages for each schedule. 
(2) The screening completion date (see 45.608-2). 
(3) The following notation: "It is imperative that fund 

appropriations for the transportation of the materials be 
furnished with the transfer order." If, pursuant to 
45.608-7, the transferee is responsible for funding, 
packing, crating, and handling, include this additional 
notation: 'Tund appropriations for packing, crating, and 
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handling of inventory described herein must also be pro- 
vided by the transferee." 

(4) Contract number. 
(5) When reporting motor vehicles in Federal Supply 

Groups 23,24, and 38- 
(i) In column 18@), the estimated one-time cost of 

repairs (parts and labor); and 
(ii) In column 18(c), a condition code based on the 

estimated cost of repairs. 
(c) Columns c through h. Leave blank, except as they 

are used for subparagraph (5)(ii) of this subsection. 

the GSA regional office cognizant of the location where the 
property is physically located. 

45.610-2 Exemptions from sale by GSA. 
(a) Agency heads may seek exemptions from the 

Administrator, GSA, by submitting a letter explaining the 
impairment or adverse effect of sale by GSA and justifying 
the need for the exemption. 

(b) GSA regional offices may authorize sale by the 
reporting activity of perishable items or small lots of 
limited-value property at isolated locations. 

45.609 Donations. 
(a) Property may be donated only after it has been deter- 

mined to be surplus following appropriate utilization 
screening. The donation of surplus property to an autho- 
rized donee is subordinate to any need for property by a 
Federal agency. 

(b) The GSA is responsible for making necessary 
arrangements for donation screening of serviceable proper- 
ty during the last 15 days of the 90-day screening period. 

(c) Items that have been selected for donation shall not 
be retained longer than 42 calendar days from the surplus 
release date. The plant clearance officer shall authorize 
release to the eligible donees immediately upon receipt of 
GSA approval and shipping instructions. If approval and 
shipping instructions, including provision for payment of 
all costs incident to donation, are not received within the 
42-day period, the property shall be otherwise disposed of 
as surplus. All costs incident to donation that are not the 
responsibility of the contractor shall be borne by the donee. 

(d) Agencies having a current essential requirement may 
withdraw property undergoing donation screening. In all 
other cases, property may be withdrawn only after GSA 
concurrence. 

45.610 Sale of surplus contractor inventory. 

45.610-1 Responsibility. 
(a) The Administrator, GSA, exercises general supervi- 

sion and direction over the disposition of surplus personal 
property, including sales of surplus contractor inventory. 
Policy and procedures for sales of contractor inventory are 
contained in the Federal Property Management Regulations 
(FPMR) 41 CFR Part 101-45. Sales of contractor inventory 
under the control of the Department of Defense are con- 
ducted in accordance with the DOD Supplement to the 
FAR. 

(b) Reportable property submitted to GSA on SF 120 for 
utilization screening and not otherwise transferred or 
donated will automatically be programmed for sale by the 
GSA regional office. 

(c) All other property requiring sale shall be reported to 
GSA on SF 126, Report of Personal Property for Sale, and 
in accordance with any additional instructions provided by 
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45.610-3 Proceeds of sale. 
Proceeds of any sale are to be credited to the Treasury 

of the United States as miscellaneous receipts, except 
where the contract or any subcontract thereunder autho- 
rizes the proceeds to be credited to the price or cost of the 
work (40 U.S.C. 485(a) and (e)). 

45.610-4 Contractor inventory in foreign countries. 
Contractor inventory located in foreign countries shall 

be sold or disposed of in accordance with agency proce- 
dures (see 40 U.S.C. 511-514). 

45.611 Destruction or abandonment. 
(a) Surplus property may be destroyed or abandoned 

only after every effort has been made to dispose of it by 
other authorized methods. Before authorizing destruction 
or abandonment, the plant clearance officer shall determine 
in writing that- 

(1) The property has no commercial value and no 
value to the Government; 

(2) The estimated cost of care and handling is greater 
than the probable sale price; or 

(3) Because of its nature, the property constitutes a 
danger to public health, safety, or welfare. 
(b) Unless permitted by the contract, no contractor 

inventory shall be abandoned on the contractor's premises 
without the contractor's written consent. 

(c) Surplus property for which a determination has been 
made under subparagraph (a)(l) or (2) of this section may, 
however, be donated to public bodies in lieu of abandon- 
ment or destruction. All costs incident to donation shall be 
borne by the donee. 

45.612 Removal and storage. 

45.612-1 General. 
Contractor inventory shall be removed from the contrac- 

tor's premises as soon as possible to preclude storage 
expenses. 

45.612-2 Special storage at the contractor's risk. 
When the contractor finds it necessary to remove prop 

erty from the premises before expiration of the plant clear- 
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rce period, the contractor may, with the concurrence of 

a e  plant clearance officer, store property in a warehouse or 
other storage location on or off the contractor's premises. 
Storage shall in no way modify the contractor's responsi- 
bility for the property. The expense of storage, including 
any cost incident to the transportation to and from the stor- 
age area, shall normally be borne by the contractor and 
shall not be charged directly or indirectly to Government 
contracts unless the contracting officer determines that the 
storage is for the convenience of the Government. 

45.612-3 Special storage at the Government's expense. 
(a) Contractor inventory may be stored at the 

Government's expense only when the contracting officer 
determines that it should be retained in storage for antici- 
pated use. 

(b) When the plant clearance officer recommends that 
the contracting office execute a storage agreement with the 
contractor, the request shall be accompanied with adequate 
data to justify the agreement (e.g., property to be stored, 
storage period, and cost to the Government). 

(c) If the contractor will not agree to storage on its 
premises, the plant clearance officer shall submit adequate 
information to permit a decision by the contracting office 
for storage on a Government or commercial facility (e.g., 
.torage space required; necessary packing, crating, and 
,lipping services; and information as to available 

Government or commercial storage facilities in the local 
area). 

45.613 Property disposal determinations. 
Written determinations supporting abandonment, 

destruction, or other appropriate disposition shall be ma& 
by the plant clearance officer and reviewed by an appropri- 
ate reviewing authority within the agency. 

45.614 Subcontractor inventory. 
(a) The disposal policies and procedures in this subpart 

are applicable to contractor inventory in the possesion of 
subcontractors, except inventory under terminated subcon- 
tracts for which the termination contracting officer has 
authorized the prime contractor to conclude settlements 
(a 49.108-4). 

(b) Subcontractors in all tiers shall prepare inventory 
schedules in amdance with the requirements of this sub 
part Forms prescribed for use by prime contractors may be 

used by subcontractors, but their use is not required if sub 
, stantially equivalent information is provided. Subcontractor 

inventory and any disposal recommendations (including 
scrap recommendations) shall be reported through the next- 
higher-tier subcontractor to the contractor, who is responsible 
for reporting property to the cognizant plant clearance officer. 
The prime contractor and each subcontractor are responsible 
for review and approval of inventory schedules submitted by 
their respective next-lower-tier subcontractors. This includes 
review and, if necessary, physical survey of subcontractor 
inventory that is contained in a termination settlement pro- 
posal to assure that it is physically, technically, and quantita- 
tively allocable to the contract, and cannot be reasonably 
diverted to other work of the subcontractor. 

(c) Any rights which the prime contractor has or 
acquires in the inventory of first-tier or lower-tier subcon- 
tractors shall, to the extent directed by the contracting offi- 
cer, be exercised for the benefit of the Government in 
accordance with the provisions of the prime contract. 

(d) Contract administration offices shall assure that 
prime contractors have performed adequate allocability 
reviews of subcontractor inventory and have determined 
that materials reasonably usable on other prime or sub- 
contractor work are not included in a termination settle- 
ment proposal. The plant clearance officer for the prime 
contractor plant is responsible for determining the ade- 
quacy of screening, allocability reviews, and proper cred- 
iting of proceeds for the disposal of subcontractor inven- 
tory by the prime contractor. Assistance should general- 
ly be secured from other officers for verification, deter- 
mination of allocability, local screening, and plant clear- 
ance action when property is located outside the geo- 
graphic area of the cognizant contract administration 
office. 

45.615 Accounting for contractor inventory. 
Following disposition of all contractor inventory, and after 

due application of proceeds, the plant clearance officer shall 
prepare SF 1424, Inventory Disposal Report, accounting for 
all property reported by the contractor and its disposition. The 
report shall indicate any inventory lost, damaged, destroyed, 
or otherwise umcmunted for, as well as any changes in quan- 
tity or value of inventory made by the contractor after 
submission of the initial schedules. The report shall be trans- 
mitted to the property administrator or, for termination inven- 
tory, to the termination contracting offir .  
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PART 50 

EXTRAORDINARY CONTRACTUAL 
ACTIONS 

50.000 Scope of part. 
This part prescribes policies and procedures for entering 

into, amending, or modifying contracts in order to facilitate 
the national defense under the extraordinary emergency 
authority granted by Pub. L. 85-804 as amended by Pub. L. 
93-155 (50 U.S.C. 1431-1435), as amended, referred to in 
this part as "the Act," and Executive Order (EO) 10789, 
dated November 14, 1958, as amended, referred to in this 
part as "the Executive Order." It does not cover advance 
payments (see Subpart 32.4). 

50.001 Defiiitions. 
"Approving authority," as used in this part, means an 

agency official or contract adjustment board authorized to 
approve actions under the Act and Executive Order. 

"Secretarial level," as used in this part, means a level at 
or above the level of a deputy assistant agency head, or a 
contract adjustment board. 

SUBPART 50.1--GENERAL 

50.101 Authority. 
(a) The Act empowers the President to authorize agen- 

cies exercising functions in connection with the national 
defense to enter into, amend, and modify contracts, without 
regard to other provisions of law related to making, per- 
forming, amending, or modifying contracts, whenever the 
President considers that such action would facilitate the 
national defense. 

(b) The Executive Order authorizes the heads of the fol- 
lowing agencies to exercise the authority conferred by the 
Act and to delegate it to other officials within the agency: 
the Government Printing Office; the Federal Emergency 
Management Agency; the Tennessee Valley Authority; the 
National Aeronautics and Space Administration; the 
General Services Administration; the Defense, Army, 
Navy, Air Force, Treasury, Interior, Agriculture, 
Commerce, and Transportation Departments; the 
Department of Energy for functions transferred to that 
Department from other authorized agencies; and any other 
agency that may be authorized by the President. 

50.102 Policy. 
(a) The authority conferred by the Act may not (1) be 

used in a manner that encourages carelessness and laxity 
on the part of persons engaged in the defense effort or (2) 
be relied upon when other adequate legal authority exists 
within the agency. 

(b) Actions authorized under the Act shall be accom- 
plished as expeditiously as practicable, consistent with the 
care, restraint, and exercise of sound judgment appropriate 
to the use of such extraordinary authority. 

(c) Certain kinds of relief previously available only 
under the Act; e.g., recission or reformation for mutual 
mistake, are now available under the authority of the 
Contract Disputes Act of 1978. In accordance with sub- 
paragraph (a)(2) of this section, Part 33 must be followed 
in preference to Part 50 for such relief. In case of doubt as 
to whether Part 33 applies, the contracting officer should 
seek legal advice. 

50.103 Reserved. I 
50.104 Reports. 

(a) The Act and Executive Order require that each 
agency listed in 50.101(b) shall submit to Congress 
annually by March 15 a report of actions taken on 
requests for relief, including indemnity, under the Act's 
authority. 

(b) The report shall contain the information in subp&a- 
graph (1) of this section for all actions on approved 
requests, and in subparagraph (2) of this section for all 
requests denied. In addition, for each approved request that 
involves actual or potential cost to the Government in 
excess of $50,000, the report shall include the name of the 
contractor, the actual cost or estimated potential cost, a 
description of the property or services involved, and a 
statement of the circumstances justifying the action. 

(1) For actions on approved requests, the report shall 
contain- 

(i) The total number of requests, total dollar 
amount requested, and total dollar amount approved; 
and 

(ii) By type of request (amendments without con- 
sideration, correction of mistakes, formalization of 
informal commitments, and other requests as appro- 
priate), the number of requests, dollar amount 
requested, and dollar amount approved. 

50- 1 
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PART 52--SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
SUBPART 52.2-TEXTS OF PROVISIONS 

AND CLAUSES 

52.200 Scope of subpart. 
This subpart sets forth the texts of al l  FAR provisions 

and clauses (see 52.101@)(1)), and for each provision and 
clause, gives (a) a cross-reference to the location in the 
FAR that prescribes its use, and (b) directions for including 
it in solicitations and/or contracts. 

52.201 Reserved. 

52.202-1 Definitions. 
As prescribed in Subpart 2.2, insert the following 

clause: 
DEFINITIONS (APR 1984) 

(a) "Head of the agencyn (also called "agency head'') or 
"Secretary" means the Secretary (or Attorney General, 
Administrator, Governor, Chairperson, or other chief official, 
as appropriate) of the agency, including any deputy or assis- 
tant chief official of the agency; and the term "authorized 
representative" means any person, persons, or board (other 
than the Contracting Officer) authorized to act for the head of 
the agency or Secretary. 

(b) "Contracting Officer" means a person with the 
authority to enter into, administer, andlor terminate con- 
tracts and make related determinations and findings. The 
term includes certain authorized representatives of the 
Contracting Officer acting within the limits of their author- 
ity as delegated by the Contracting Officer. 

(c) Except as otherwise provided in this contract, the 
term "subcontractsn includes, but is not limited to, pur- 
chase orders and changes and modifications to purchase 
orders under this contract. 

(End of clause) 
(R 7-103.1 1979 MAR) 

(R 7-203.1) 
(R 7-302.1) 
(R 742.1) 
(R 7-901.1) 
(R 7-1902.1) 
(R 7-1909.1) 

Alternate I (APR 1984). If the contract is for personal 
services; construction; architect-engineer services; or dis- 
mantling, demolition, or removal of improvements, delete 
paragraph (c) of the basic clause. 

(R 7-503.1) 
(R 7402.1 1964 JUN) 

(R 7-605.38) 
(R 7.607.1) 
(R 7-2101.1) 
(R 1-7.602-1) 

52.203-1 Officials Not to Benefit. 
As prescribed in 3.102-2, insert the following clause in 

solicitations and contracts, except those related to agricul- 
ture that are exempted by 4 1 U.S .C. 22: 

OFFKIALs NOT TO BENEFIT (APR 1984) 
No member of or delegate to Congress, or resident com- 

missioner, shall be admitted to any share or part of this 
contract, or to any benefit arising from it. However, this 
clause does not apply to this contract to the extent that this 
contract is made with a corporation for the corporation's 
general benefit. 

(End of clause) 
(R 7-103.19 1949 JUL) 

(R 1-7.102-17) 

52.203-2 Certificate of Independent Price 
Determination. 
As prescribed in 3.103-1, insert the following provision. 

If the solicitation is a Request for Quotations, the terms 
"Quotationn and "Quoter" may be substituted for "Offer" 
and "Offeror." 

CERTIFICATE OF INDEPENDENT PRICE 
DETERMINATION (APR 1985) 

(a) The offeror certifies that- 
(1) The prices in this offer have been arrived at in&- 

pendently, without, for the purpose of restricting compe- 
tition, any consultation, communication, or agreement 
with any other offeror or competitor relating to (i) those 
prices, (ii) the intention to submit an offer, or (iii) the 
methods or factors used to calculate the prices offered, 

(2) The prices in this offer have not been and will not 
be knowingly disclosed by the offeror, directly or indi- 
rectly, to any other offeror or competitor before bid 
opening (in the case of a sealed bid solicitation) or con- 
tract award (in the case of a negotiated solicitation) 
unless otherwise required by law; and 

(3) No attempt has been made or will be made by the 
offeror to induce any other concern to submit or not to 
submit an offer for the purpose of restricting competi- 
tion. 
(b) Each signature on the offer is considered to be a cer- 

tification by the signatory that the signatory- 
(1) Is the person in the offeror's organization respon- 

sible for determining the prices being offered in this bid 
or proposal, and that the signatory has not participated 
and will not participate in any action contrary to sub- 
paragraphs (aX1) through (a)(3) above; or 

(2)(i) Has been authorized, in writing, to act as agent 
for the following principals in certifying that those prin- 
cipals have not participated, and will not participate in 
any action contrary to subparagraphs (a)(l) through 
(a)(3) above 

[insertjill name of person(s) in the offeror's organiza- 
tion responsible for determining the prices offered in 
this bid or proposal, and the title of his or her position 
in the offeror's organization]; 
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FEDERAL ACQUISITION REGULATION (FAR) 
(ii) As an authorized agent, does certify that the 

principals named in subdivision (b)(2)(i) above have 
not participated, and will not participate, in any 
action contrary to subparagraphs (a)(l) through (aX3) 
above; and 

(iii) As an agent, has not personally participated, 
and will not participate, in any action contrary to sub- 
paragraphs (a)(l) through (a)(3) above. 

(c) If the offeror deletes or modifies subparagraph (aX2) 
above, the offeror must furnish with its offer a signed state- 
ment setting forth in detail the circumstances of the disclo- 
sure. 

(End of provision) 

52.203-3 Gratuities. 
As prescribed in 3.202, insert the following clause in 

solicitations and contracts, except those for personal ser- 
vices and those between military departments or defense 
agencies and foreign governments that do not obligate any 
funds appropriated to the Department of Defense: 

GRATUITIES (APR 1984) 
(a) The right of the Contractor to proceed may be terrni- 

nated by written notice if, after notice and hearing, the 
agency head or a designee determines that the Contractor, 
its agent, or another representative-- 

(1) Offered or gave a gratuity (e.g., an entertainment 
or gift) to an officer, official, or employee of the 
Government; and 

(2) Intended, by the gratuity, to obtain a contract or 
favorable treatment under a contract. 
(b) The facts supporting this determination may be 

reviewed by any court having lawful jurisdiction. 
(c) If this contract is terminated under paragraph (a) 

above, the Government is entitled- 
(1) To pursue the same remedies as in a breach of the 

contract; and 
(2) In addition to any other damages provided by law, 

to exemplary damages of not less than 3 nor more than 
10 times the cost incurred by the Contractor in giving 
gratuities to the person concerned, as determined by the 
agency head or a designee. (This subparagraph (c)(2) is 
applicable only if this contract uses money appropriated 
to the Department of Defense.) 
(d) The rights and remedies of the Government pro- 

vided in this clause shall not be exclusive and are in 
addition to any other rights and remedies provided by 
law or under this contract. 

(End of clause) 
(R 7-104.16 1952 MAR) 

52.203-4 Contingent Fee Representation and 
Agreement. 
As prescribed in 3.404(b), insert the following provision 

in solicitations, except those excluded by subparagraphs 
3.404@)(1) through (b)(6). If the solicitation is a Request 
for Quotations, the terms "Quotation" and "Quom" may 
be substituted for "Offer" and "Offeror." 

CONTINGENT FEE REPRESENTATION AND 
AGREEMENT (APR 1984) 

(a) Representation. The offeror represents that, except 
for full-time bona fide employees working solely for the 
offeror, the offem- 
[Note: The offeror must check the appropriate boxes. For 
interpretation of the representation, including the term 
"bona fide employee," see Subpart 3.4 of the Federal 
Acquisition Regulation.] 

(1) has, 0 has not employed or retained any per- 
son or company to solicit or obtain this contract; and 

(2) 0 has, has not paid or agreed to pay to any 
person or company employed or retained to solicit or 
obtain this contract any commission, percentage, bro- 
kerage, or other fee contingent upon or resulting from 
the award of this contract 
(b) Agreement. m e  offeror agrees to provide informa- 

tion relating to the above Representation as requested by 
the Contracting Officer and, when subparagraph (a)(l) or 
(a)(2) is answered affirmatively, to promptly submit to the 
Contracting Officer- 

(1) A completed Standard Form 119, Statement of 
Contingent or Other Fees, (SF 119); or 

(2) A signed statement indicating that the SF 119 was 
previously submitted to the same contracting office, 
including the date and applicable solicitation or contract 
number, and representing that the prior SF 119 applies 
to this offer or quotation. 

(End of provision) 
(R 7-2002.1 1974 APR) 

(R 1-1.505) 

52.203-5 Covenant Against Contingent Fees. 
As prescribed in 3.404(c), insert the following I 

clause: 
COVENANT AGAINST CONTINGENT 

FEES (APR 1984) 
(a) The Contractor warrants that no person or agency 

has been employed or retained to solicit or obtain this con- 
tract upon an agreement or understanding for a contingent 
fee, except a bona fide employee or agency. For breach or 
violation of this warranty, the Government shall have the 
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The request should identify the solicitation number and 
the specification requested by date, title, and number, as 
cited in the solicitation. 

(End of provision) 

52.210-4 Availability for Examination of Specif~ations 
Not Listed in the GSA Index of Federal 
Specifications, Standards and Commercial Item 
Descriptions. 
As prescribed in 10.011(d), insert a provision substan- 

tially the same as the following: 
AVAILABILITY FOR EXAMINATION OF 
SPECIFICATIONS NOT LISTED IN THE 

GSA INDEX OF FEDERAL SPECIFICATIONS, 
STANDARDS AND COMMERCIAL ITEM 

DESCRIPTIONS (JUN 1988) 
The specifications cited in this solicitation are not avail- 

able for distribution. However, they may be examined at 
the following location(s): 
(Activity) 
(Complete address) 

-- 

(Telephone number) 
(Person to be contacted) 
(Time(s) for viewing) 

(End of provision) 

52.210-5 New Material. 
As prescribed in 10.011(e), insert the following clause 

in solicitations and contracts for supplies, unless, in the 
judgment of the contracting officer, the clause would 
serve no useful purpose. The contracting officer may 
insert the clause in solicitations and contracts for services 
that may involve incidental furnishing of parts. 

NEW MATERIAL (APR 1984) 
Unless this contract specifies otherwise, the 

Contractor represents that the supplies and components, 
including any former Government property identified 
under the Used or Reconditioned Material, Residual 
Inventory, and Former Government Surplus Property 
clause of this contract, are new, including recycled (not 
used or reconditioned) and are not of such age or so dete- 
riorated as to impair their usefulness or safety. If the 
Contractor believes that furnishing used or reconditioned 
supplies or components will be in the Government's 
interest, the Contractor shall so notify the Contracting 
Officer in writing. The Contractor's notice shall include 
the reasons for the request along with a proposal for any 
consideration to the Government if the Contracting 
Officer authorizes the use of used or reconditioned sup- 
plies or components. 

(End of clause) 
(SS 7-104.48 1965 JAN) 

52.210-6 Listing of Used or Reconditioned Material, 
Residual Inventory, and Former Government 
Surplus Property. 
As prescribed in 10.011(f), insert the following provi- 

sion in solicitations for supplies, unless, in the judgment of 
the contracting officer, the provision would serve no useful 
purpose. The contracting officer may insert the provision in 
solicitations for services that may involve the incidental 
furnishing of parts. 

LISTING OF USED OR RECONDITIONED 
MATERIAL, RESIDUAL INVENTORY, AND 

FORMER GOVERNMENT SURPLUS PROPERTY 
(APR 1984) 

(a) If the offeror proposes to furnish items or comp- 
nents which are used or reconditioned material, residual 
inventory resulting from terminated Government contracts, 
or former Government surplus property, the offeror shall 
provide the following information as an attachment to the 
offer: a complete description of the items or components; 
quantity; name of Government agency from which 
acquired, and date of acquisition, if applicable. No used, 
reconditioned, residual inventory, or former Government 
surplus property other than that listed on the attachment 
shall be furnished under the resulting contract unless autho- 
rized in writing by the Contracting Officer. 

@) AU items to be furnished under the resultant contract 
must comply with the terms and specifications contained in 
the contract. 

(End of provision) 
(R 7- 104.49 1%5 JAN) 

52.210-7 Used or Reconditioned Material, Residual 
Inventory, and Former Government Surplus Property. 
As prescribed in 10.011(g), insert the following clause 

in solicitations and contracts for supplies, unless, in the 
judgment of the contracting officer, the clause would serve 
no useful purpose. The contracting officer may insert the 
clause in solicitations and contracts for services that may 
involve the incidental furnishing of parts. 
USED OR RECONDITIONED MATERIAL, RESIDUAL 

INVENTORY, AND FORMER GOVERNMENT 
SURPLUS PROPERTY (APR 1984) 

(a) The Contractor shall not furnish any item or compo- 
nent which is used or reconditioned material, residual 
inventory resulting from terminated Government contracts, 
or former Government surplus property, unless such item 
or component was listed in the applicable attachment to the 
offer and approved by the Contracting Officer or unless 
otherwise authorized in writing by the Contracting Officer. 

(b) All items or components furnished under this con- 
tract shall comply with the terms and specifications con- 
tained in the contract. 

(End of clause) 
(R 7-104.49 1%5 JAN) 
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52.211 Reserved. 

52312-1 T i e  of Delivery. 

I As prescribed in 12.104(a)(2), insert the following 
clause: 

TIME OF DELIVERY (APR 1984) 
(a) The Government requires delivery to be made 

according to the following schedule: 
REQUIRED DELIVERY SCHEDULE 

[Contracting Oficer insert specjfic details] 

WITHIN DAYS 
ITEM NO. QUANTITY AFTER DATE 

OF CONTRACT 

The Government will evaluate equally, as regards time 
of delivery, offers that propose delivery of each quantity 
within the applicable delivery period specified above. 
Offers that propose delivery that will not clearly fall within 
the applicable required delivery period specified above, 
will be considered nonresponsive and rejected. The 
Government reserves the right to award under either the 
required delivery schedule or the proposed delivery sched- 
ule, when an offeror offers an earlier delivery schedule than 
required above. If the offeror proposes no other delivery 

' 

schedule, the required delivery schedule above will apply. 
OFFEROR'S PROPOSED DELIVERY SCHEDULE 

WITHIN DAYS 
ITEM NO. QUANTITY AFTER DATE OF 

CONTRACT 

(b) Attention is directed to the Contract Award provi- 
sion of the solicitation that provides that a written award or 
acceptance of offer mailed, or otherwise furnished to the 
successful offeror, results in a binding contract. The 
Government will mail or otherwise furnish to the offeror an 
award or notice of award not later than the day award is 
dated. Therefore, the offeror should compute the time 
available for performance beginning with the actual date of 
award, rather than the date the written notice of award is 
received from the Contracting Officer through the ordinary 
mails. However, the Government will evaluate an offer that 
proposes delivery based on the Contractor's date of receipt 
of the contract or notice of award by adding five days for 
delivery of the award through the ordinary mails. If, as so 

computed, the offered delivery date is later than the 
required delivery date, the offer will be considered nonre- 
sponsive and rejected. 

(End of clause) 
(R 7- lO4.92(b) 1974 APR) 

(R 1-1.316-5) 
(R 1-1.316-4(~)) 

Alternate I (APR 1984). If the delivery schedule is 
expressed in terms of specific calendar dates or specific 
periods and is based on an assumed date of award, the con- 
tracting officer may substitute the following paragraph (b) 
for paragraph (b) of the basic clause. The time may be 
expressed by substituting "on or before"; "during the 
months -"; or "not sooner than - or later than -" as head- 
ings for the third column of paragraph (a) the basic clause. 

(b) The delivery dates or specific periods above are based 
on the assumption that the Government will make award by 

[Contracting Oflcer insert date]. Each delivery 
date in the delivery schedule above will be extended by the 
number of calendar days after the above date that the con- 
tract is in fact awarded. Attention is directed to the Contract 
Award provision of the solicitation that provides that a writ- 
ten award or acceptance of offer mailed or otherwise fur- 
nished to the successful offeror results in a binding contract. 
Therefm, the offeror should compute the time available for 
performance beginning with the actual date of award, rather 
than the date the written notice of award is received from the 
Contracting Oficer through the ordinary mails. 

(R 7- lOQ.92(e) 1974 APR) 
(R 1-1.3164@)(1)) 

Alternate 11 (APR 1984). If the delivery schedule is 
expressed in terms of specific calendar dates or specific 
periods and is based on an assumed date the contractor will 
receive notice of award, the contracting officer may substi- 
tute the following paragraph (b) for paragraph (b) of the 
basic clause. The time may be expressed by substituting 
"within days after the date of receipt of a written notice of 
award" as the heading for the third column of paragraph (a) 
of the basic clause. 

(b) The delivery dates or specific periods above are 
based on the assumption that the successful offeror will 
receive notice of award by [Contracting 
Officer insert date]. Each delivery date in the delivery 
schedule above will be extended by the number of calendar 
days after the above date that the Contractor receives 
notice of award; provided, that the Contractor promptly 
acknowledges receipt of notice of award. 

(R 7-104.92(e)(2) 1974 APR) 
(R 1-1.316-4@)(2)) 

Alternate III (APR 1984). If the delivery schedule is to 
be based on the actual date the coniractor receives a written 
notice of award, the contracting officer may delete para- 
graph @) of the basic clause. The time may be expressed 
by substituting "within days after the date of receipt of a 
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written notice of award" as the heading for the third col- 
umn of paragraph (a) of the basic clause. 

52.212-2 Desired and Required Time of Delivery. 
As prescribed in 12.104(a)(3), insert the following 

clause: 
DESIRED AND REQUIRED TIME OF 

DELIVERY (APR 1984) 
(a) The Government desires delivery to be made accord- 

ing to the following schedule: 
DESIRED DELIVERY SCHEDULE 

[Contracting Oficer insert specific details] 

WITHIN DAYS 
ITEM NO. QUANTITY AFTER DATE 

OF CONTRACT 

If the offeror is unable to meet the desired delivery 
schedule, it may, without prejudicing evaluation of its offer, 
propose a delivery schedule below. However, the offeror's 
proposed delivery schedule must not extend the delivery 
period beyond the time for delivery in the Government's 
required delivery schedule as follows: 

REQUIRED DELIVERY SCHEDULE 
[Contracting Oficer insert specific details] 

WITHIN DAYS 
ITEM NO. QUANTITY AFTER DATE 

OF CONTRACT 

Offers that propose delivery of a qumtity under such 
terms or conditions that delivery will not clearly fall within 
the applicable required delivery period specified above, 
will be considered nonresponsive and rejected. If the offer- 
or proposes no other delivery schxlule, the desired delivery 
schedule above will apply. 

OFFEROR'S PROPOSED DELIVERY SCHEDULE 

WITHIN DAYS 
ITEM NO. QUANTITY AFTER DATE 

OF CONTRACT 

(b) Attention is directed to the Contract Award provision 
of the solicitation that provides that a written award or 
acceptance of offer mailed or otherwise furnished to the 
successful offeror results in a binding contract. The 
Government will mail or otherwise furnish to the offeror an 
award at notice of award not latea than the day the award is 
dated. Therefore, the offeror shall compute the time avail- 
able for performance beginning with the actual date of 
award, rather than the date the written notice of award is 
received h m  the Contracting Officer through the ordinary 
mails. However, the Government will evaluate an offer that 
proposes delivery based on the Contractor's date of receipt 
of the contract or notice of award by adding five days for 
delivery of the award through the ordinary mails. If, as so 
computed, the offered delivery date is later than the 
required delivery date, the offer will be considered nonre- 
sponsive and rejected. 

(End of clause) 
(R 7- 104.92(~) 1974 APR) 

(R 1-1.3 16-5(~)) 
(R 1 - 1.3 l64 (~ ) )  

Alternate I (APR 1984). If the delivery schedule is 
expressed in terms of specific calendar dates or specific peri- 
ods and is based on an assumed date of award, the contract- 
ing officer may substitute the following paragraph @) for 
paragraph (b) of the basic clause. The time may be expressed 
by substituting "on or before"; "during the months -"; or 
"not sooner than -, or later than " as headings for the 
third column of paragraph (a) of the basic clause. 

(b) The delivery dates or specific periods above are 
based on the assumption that the Government will make 
award by [Contracting Officer insert date]. 
Each delivery date in the delivery schedule above will be 
extended by the number of calendar days after the above 
date that the contract is in fact awarded. Attention is direct- 
ed to the Contract Award provision of the solicitation that 
provides that a written award or acceptance of offer mailed 
or otherwise furnished to the successful offeror results in a 
binding contract. Therefore, the offeror shall compute the 
time available for performance beginning with the actual 
date of award, rather than the date the written notice of 
award is received from the Contracting Officer through the 
ordinary mails. 

(R 7-104.92(e) 1974 APR) 
(R 1-1.316-4@)(1)) 

Alternate II (APR 1984). If the delivery schedule is 
expressed in terms of specific calendar dates or specific 
periods and is based on an assumed date the contractor 
receives notice of award, the contracting officer may sub- 
stitute the following paragraph @) for paragraph @) of the 
basic clause. The time may be expressed by substituting 
"within days after the date of receipt of a written notice of 
award" as the heading of the third column of paragraph (a) 
of the basic clause. 



FEDERAL ACQUISITION REGULATION (FAR) 
(b) The delivery dates or specific periods above are 

based on the assumption that the successful offeror will 
receive notice of award by [Contracting 
ODcer insert date]. Each delivery date in the delivery 
schedule above will be extended by the number of calendar 
days after the above date that the Contractor receives 
notice of award; provided, that the Contractor promptly 
acknowledges receipt of notice of award. 

(R 7-104.92(e)(2) 1974 APR) 
(R 1-1.3 16-4@)(2)) 

Alternate III (APR 1984). If the delivery schedule is to 
be based on the actual date the contractor receives a written 
notice of award, the contracting officer may delete para- 
graph (b) of the basic clause. The time may be expressed 
by substituting "within days after the date of receipt of a 
written notice of award" as the heading of the third column 
of paragraph (a) of the basic clause. 

52.212-3 Commencement, Prosecution, and Completion 
of Work. 
As prescribed in 12.104(b), insert the following clause 

in solicitations and contracts when a fmed-price construc- 
tion contract is contemplated. The clause may be changed 
to accommodate the issuance of orders under indefinite- 
delivery contracts far construction. 

COMMENCEMENT, PROSECUTION, AND 
COMPLETION OF WORK (APR 1984) 

The Contractor shall be required to (a) commence 
work under this contract within [Contracting 
OfFcer insert number] calendar days after the date the 
Contractor receives the notice to proceed, (b) prosecute 
the work diligently, and (c) complete the entire work 
ready for use not later than .* The time 
stated for completion shall include final cleanup of the 
premises. 

(End of clause) 
(R 7-602.44(a) 1965 JAN) 

*The Conmcting Officer shall specify either a number 
of days after the date the contractor receives the notice to 
proceed, or a calendar date. 

Alternate I (APR 1984). If the completion date is 
expressed as a specific calendar date, computed on the basis 

(The next page is 52-27.) 
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tions, etc., must request it in writing soon enough to 
allow a reply to reach all prospective offerors before the 
submission of their offers. Oral explanations or instruc- 
tions given before the award of the contract will not be 
binding. Any information given to a prospective offeror 
concerning a solicitation will be furnished promptly to 
all other prospective offerors as an amendment of the 
solicitation, if that information is necessary in submitting 
offers or if the lack of it would be prejudicial to any 
other prospective offerors. 

(End of provision) 
(R SF 33A, Para 3,1978 JAN) 

52315-15 Failure to Submit Offer. 
As prescribed in 15.407(d)(3), insert the following pro- 

vision in requests for proposals other than those excluded 
by 15.401: 

FAILURE TO SUBMIT OFFER (APR 1984) 
Recipients of this solicitation not responding with an 

offer should not retum this solicitation, unless it specifies 
otherwise. Instead, they should advise the issuing office by 
letter or postcard whether they want to receive future solic- 
itations for similar requirements. If a recipient does not 
submit an offer and does not notify the issuing office that 
future solicitations are desired, the recipient's name may be 
removed from the applicable mailing list. 

(End of provision) 
(R SF 33A, Para 6,1978 JAN) 

52315-16 Contract Award. 
As prescribed in 15.407(d)(4), insert the following pro- 

vision: 
CONTRACT AWARD (JUL 1990) 

(a) The Government will award a contract resulting 
from this solicitation to the responsible offeror whose offer 
conforming to the solicitation will be most advantageous to 
the Government, cost or price and other factors, specified 
elsewhere in this solicitation, considered. 

(b) The Government may (1) reject any or all offers if 
such action is in the public interest, (2) accept other than 
the lowest offer, and (3) waive informalities and minor 
irregularities in offers received. 

(c) The Government may award a conrract on the basis 
of initial offers received, without discussions. Therefore, 
each initial offer should contain the offeror's best terms 
from a cost or price and technical standpoint. 

(d) The Government may accept any item or group of 
items of an offer, unless the offeror qualifies the offer by 
specific limitations. Unless otherwise provided in the 
Schedule, offers may be submitted for quantities less than 
those specified. The Government reserves the right to 
make an award on any item for a quantity less than the 
quantity offered, at the unit cost or prices offered, unless 
the offeror specifies otherwise in the offer. 

(e) A written award or acceptance of offer mailed or 

otherwise furnished to the successful offeror within the 
time for acceptance specified in the offer shall result in a 
binding contract without further action by either party. 
Before the offer's specified expiration time, the 
Government may accept an offer (or part of an offer, as 
provided in paragraph (d) above), whether or not there are 
negotiations after its receipt, unless a written notice of 
withdrawal is received before award. Negoti- 
ations conducted after receipt of an offer do not constitute a 
rejection or counteroffer by the Government 

(0 Neither financial data submitted with an offer, nor 
representations concerning facilities or financing, will form 
a part of the resulting contract. However, if the resulting 
contract contains a clause providing for price reduction for 
defective cost or pricing data, the contract price will be 
subject to reduction if cost or pricing data furnished is 
incomplete, inaccurate, or not current. 

(g) The Government may determine that an offer is 
unacceptable if the prices proposed are materially unbal- 
anced between line items or subline items. An offer is 
materially unbalanced when it is based on prices signifi- 
cantly less than cost for some work and prices which are 
signif~cantly overstated in relation to cost for other work, 
and if there is a reasonable doubt that the offer will result 
in the lowest overall cost to the Government, even though 
it may be the low evaluated offer, or it is so unbalanced as 
to be tantamount to allowing an advance payment. 

(End of provision) 
Alternate I (AUG 1991). In accordance with the pre- 

scription in 15.407(d)(4)(ii), substitute the following for 
paragraph (d) of the basic provision: 

(d) The Government may accept any item or combina-, 

I 
tion of items, unless doing so is precluded by a restrictive 
limitation in the solicitation or the offer. 

Alternate II (AUG 1991). As prescribed in 
15.407(d)(4)(iii), substitute the following paragraph (c) for 
paragraph (c) of the basic provision: 

(c) The Government intends to evaluate proposals and 
award a contract after wriaen or oral discussions with all 
responsible offerors who submit proposals within the com- 
petitive range. 

Alternate III (AUG 1991). As prescribed in 
15.407(d)(4)(iv), substitute the following paragraph (c) for 
paragraph (c) of the basic provision: 

(c) The Government intends to evaluate proposals and 
award a contract without discussions with offerors. 
Therefore, each initial offer should contain the offeror's 
best terms from a cost or price and technical standpoint. 
However, the Government reserves the right to conduct 
discussions if later determined by the Contracting Officer 
to be necessary. 

52315-17 Telegraphic Proposals. 
As prescribed in 15.407(e)(1), insert the following pro- 

vision: 
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TELEGRAPHIC PROPOSALS (JUL 1987) 

(a) Offerors or quoters may submit telegraphic 
responses to this solicitation. These responses must arrive 
at the place, and by the time, specified in the solicitation. 

(b) Telegraphic responses shall refer to this solicitation 
and include the item or subitems, quantities, unit prices, 
time and place of delivery, all representations and other 
information required by this solicitation, and a statement 
specifying the extent of agreement with all the terms, con- 
ditions, and provisions of the solicitation. 

(c) Telegraphic responses that fail to furnish required 
representations or information, or that reject any of the 
terms, conditions and provisions of the solicitation, may be 
excluded from consideration. 

(d) Offerors must promptly sign and submit complete 
copies of the proposals in confirmation of their telegraphic 
responses. 

(e) The term "telegraphic responses," as used in the pro- 
vision, includes mailgram. 

(End of provision) 
Alternure I (NOV 1988). As prescribed in 15.407(e)(2), 

substitute the following for paragraph (d) of the basic pro- 
vision: 

(d) Wriaen confinnation of telegraphic proposals is not 
required. 

52.215-18 Facsimile Proposals. 
As prescribed in 15.407(j), insert the following provi- 

sion: 
FACSIMILE PROPOSALS (DEC 1989) 

(a) Definition. "Facsimile proposal," as used in this 
solicitation, means a proposal, modification of a proposal, 
or withdrawal of a proposal that is transmitted to and 
received by the Government via electronic equipment that 
communicates and reproduces both printed and 
handwritten material. 

(b) Offerors may submit facsimile proposals as respons- 
es to this solicitation. These responses must anive at the 
place, and by the time, specified in the solicitation. 

(c) Facsimile proposals that fail to furnish required rep- 
resentations or information, or that reject any of the terms, 
conditions, and provisions of the solicitation, may be 
excluded from consideration. 

(d) Facsimile proposals must contain the required sig- 
natures. 

(e) The Government rese~es the right to make award 
solely on the facsimile proposal. However, if requested to 
do so by the Conmcting Officer, the apparently successful 
offeror agrees to promptly submit the complete original 
signed proposal. 

(f) Facsimile receiving data and compatibility charac- 
teristics are as follows: 

(1) Telephone number of receiving facsimile equip- 
ment 

(2) Compatibility characteristics of receiving facsim- 
ile equipment (e.g., make and model number, receiving 
speed, communications protocol): 

(g) If the offeror chooses to transmit a facsimile propos- 
al, the Government will not be responsible for any failure 
attributable to the transmission or receipt of the facsimile 
proposal including, but not limited to, the following: 

(1) Receipt of garbled or incomplete proposal. 
(2) Availability or condition of the receiving facsim- 

ile equipment. 
(3) Incompatibility between the sending and receiv- 

ing equipment. 
(4) Delay in transmission or receipt of proposal. 
(5) Failure of the offeror to properly identify the pro- 

posal. 
(6) Illegibility of proposal. 
(7) Security of proposal data. 

(End of provision) 

52.215-19 Period for Acceptance of Offer. 
As prescribed in 15.407(f), insert the following provision: 

PERIOD FOR ACCEPTANCE OF OFFER (APR 1984) 
In compliance with the solicitation, the offeror agrees, if 

this offer is accepted within calendar days 
(60 calendar days unless a different period is inserted by the 
offeror) from the date specified in the solicitation for receipt 
of offers, to furnish any or all items on which prices are 
offered at the price set opposite each item, delivered at the 
designated point@), within the time specified in the Schedule. 

(End of provision) 
(R SF 33 1977 MAR) 

52.215-20 Place of Performance. 
As prescribed in 15.407(g), insert the following provi- 

sion: 
PLACE OF PERFORMANCE (APR 1984) 

(a) The offeror or quoter, in the performance of any con- 
tract resulting from this solicitation, intends, does not 
intend (check applicable block) to use one or more plants 
or facilities located at a different address from the address 
of the offeror or quoter as indicated in this proposal or quo- 
tation. 

(b) If the offeror or quoter checks "intends" in para- 
graph (a) above, it shall insert in the spaces provided below 
the required information: 
Place of Performance Name and Address of Owner 
(Street, Address, City, and Operator of the Plant or 
County, State, Zip Code) Facility if Other than Offeror 

or Quoter 

(End of provision) 
(R 3-501(b) Sec K (viii)) 
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52.215-21 Changes or Additions to Make-or-Buy 
Program. 
As prescribed in 15.708, insert the following clause in 

solicitations and contracts when it is contemplated that a 
make-or-buy program will be incorporated in the contract: 

CHANGES OR ADDITIONS TO MAKE-OR-BW 
PROGRAM (APR 1984) 

(a) The Contractor shall perform in acco~dance with the 
make-or-buy program incorporated in this contract. If the 
Contractor proposes to change the program, the 
Contractor shall, reasonably in advance of the pro- 
posed change, (1) notify the Contracting Officer in writing 
and (2) submit justification in sufficient detail to permit eval- 
uation. Changes in the place of performaw of any "make" 
items in the program are subject to this requirement 

(b) For items deferred at the time of negotiation of this 
contract for later addition to the program, the Contractor 
shall, at the earliest possible time, (1) notify the 
Contracting Officer of each proposed addition and (2) pro- 
vide justification in sufficient detail to permit evaluation. 

(c) Modifkation of the rnake-or-buy program to incor- 
porate proposed changes or additions shall be effective 
upon the Contractor's receipt of the Contracting Officer's 
written approval. 

(End of clause) 
(R 7-204.2O(a) 1%7 APR) 

(R 1-3.902-3) 
Alternate I (APR 1984). If a less economical "maken or 

"buyn categorization is selected for one or more items of 
significant value when a fixed-price incentive contract is 
contemplated, add the following paragraph (d) to the basic 
clause: 

(d) If the Contractor desires to reverse the categorization 
of "make" or "buyn for any item or items designated in the 
contract as subject to this paragraph, it shall (1) support its 
proposal with cost or pricing data to permit evaluation and 
(2), after approval is granted, promptly negotiate with the 
Contracting Officer an equitable reduction in the contract 
price in accordance with paragraph (k) of the Incentive 
Price Revision-Firm Target clause or paragraph (m) of 
the Incentive Price Revision--Successive Targets clause of 
this contract. 

(R 7-204.20(b) 1967 APR) 
Alternate 11 (APR 1984). If a less economical "make" 

or "buyn categorization is selected for one or more items of 
significant value when a cost-plus-incentive-fee contract is 
contemplated, add the following paragraph (d) to the basic 
clause: 

(d) If the Contractor desires to reverse the categoriza- 
tion of "make" or "buyn for any item or items designated 
in the contract as subject to this paragraph, it shall (1) 
support its proposal with cost or pricing data to permit 
evaluation and (2), after approval is granted, promptly 
negotiate with the Contracting Officer an equitable 
reduction in the contract's total estimated cost and fee in 

accordance with paragraph (e) of the Incentive Fee 
clause. 

(R 7-204.2qb) 1967 APR) 

52.215-22 Price Reduction for Defective Cost or 
Pricing Data. 
As prescribed in 15.804-8(a), insert the following clause: 
PRICE REDUCTION FOR DEFECTIVE COST OR 

PRICING DATA (JAN 199 1) 
(a) If any price, including profit or fee, negotiated in con- 

nection with this contract, or any cost reimbursable under this 
contract, was increased by any signifiit amount because (1) 
the Contractor or a subcontractor furnished cost or pricing 
data that were not complete, accurate, and current as certified 
in its Cahficate of Current Cost or Pricing Data, (2) a sub- 
contractor or prospective subcontractor furnished the 
Contractor cost or pricing data that were not complete, accu- 
rate, and current as cemfed in the Contractor's CertZkate of 
Current Cost or Pricing Data, or (3) any of these parties fur- 
nished data of any description that were not accurate, the 
price or cost shall be reduced accordingly and the contract 
shall be modified to reflect the reduction. 

(b) Any reduction in the contract price under paragraph 
(a) above due to defective data from a prospective subcon- 
tractor that was not subsequently awarded the subcontract 
shall be limited to the amount, plus applicable overhead 
and profit markup, by which (1) the actual subcontract or 
(2) the actual cost to the Contractor, if there was no sub- 
contract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the 
actual subcontract price was not itself affected by defective 
cost or pricing data 

(c)(l) If the Contracting Officer determines under para- 
graph (a) of this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following 
matters as a defense: 

(i) The Contractor or subcontractor was a sole 
source supplier or otherwise was in a superior bar- 
gaining position and thus the price of the contract 
would not have been m&ied even if accurate, com- 
plete, and current cost or pricing data had been sub- 
mitted. 

(ii) The Contracting Officer should have known 
that the cost or pricing data in issue were defective 
even though the Contractor or subcontractor took no 
affirmative action to bring the character of the data to 
the attention of the Contracting Officer. 

(iii) The contract was based on an agreement 
about the total cost of the contract and there was no 
agreement about the cost of each item procured under 
the contract. 

(iv) The Contractor or subcontractor did not sub- 
mit a Certificate of Current Cost or Pricing Data. 
(2)(i) Except as prohibited by subdivision (c)(2)(ii) 

of this clause, an offset in an amount determined appro- 
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priate by the Contracting Oficer based upon the facts 
shall be allowed against the amount of a contract price 
reduction if- 

(A) The Contractor certifks to the Contracting 
Officer that, to the best of the Contractor's knowl- 
edge and belief, the Contractor is entitled to the 
offset in the amount requested; and 

(B) The Contractor proves that the cost or 
pricing data were available before the date of 
agreement on the price of the contract (or price of 
the modification) and that the data were not sub- 
mitted before such date. 
(ii) An offset shall not be allowed if- 

(A) The understated data was known by the 
Contractor to be understated when the Certificate 
of Current Cost or Pricing Data was signed; or 

(B) The Government proves that the facts 
demonstrate that the contract price would not have 
increased in the amount to be offset even if the 
available data had been submitted before the date 
of agreement on price. 

(d) If any reduction in the contract price under this 
clause reduces the price of items for which payment was 
made prior to the date of the modifkation reflecting the 
price reduction, the Contractor shall be liable to and shall 
pay the United States at the time such overpayment is 
repaid- 

(1) Simple interest on the amount of such overpay- 
ment to be computed from the date(s) of overpayment to 
the Contractor to the date the Government is repaid by 
the Contractor at the applicable underpayment rate 
effective for each quarter prescribed by the Secretary of 
the Treasury under 26 U.S .C. 662 1 (a)(2); and 

(2) For Department of Defense contracts only, a 
penalty equal to the amount of the overpayment, if the 
Contractor or subcontractor knowingly submitted cost 
or pricing data which were incomplete, inaccurate, or 
noncurrent. 

(End of clause) 

52.215-23 Price Reduction for Defective Cost or Pricing 
Data-Modifications, 
As prescribed in 15.804-8(b), insert the following 

clause: 
PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA-MODIFICATIONS (JAN 199 1) 

(a) This clause shall become operative only for any 
modification to this contract involving a pricing adjust- 
ment expected to exceed $100,000, except that this 
clause does not apply to any modification for which the 
price is- 

(1) Based on adequate price competition; 
(2) Based on established catalog or market prices of 

commercial items sold in substantial quantities to the 
general public; or 

(3) Set by law or regulation. 
(b) If any price, including profit or fee, negotiated in con- 

nection with any modification under this clause, or any cost 
reimbursable undex this contract, was increased by any signif- 
icant amount because (1) the Contractor or a subcontractor 
furnished cost or pricing data that were not complete, accu- 
rate, and current as certified in its Certif~cate of Current Cost 
or Pricing Data, (2) a subcontractor or prospective subcon- 
tractor firmished the Contractor cost or pricing data that were 
not complete, accurate, and current as certified in the 
Contractor's cemf.lcate of Current Cost or Pricing Data, or 
(3) any of these parties furnished data of any description that 
were not accurate, the price or cost shall be reduced accord- 
ingly and the contract shall be modifid to reflect the reduc- 
tion. This right to a price reduction is limited to that resulting 
from defects in data relating to modifications for which this 
clause becomes operative under paragraph (a) of this clause. 

(c) Any reduction in the contract price under paragraph (b) 
of this clause due to defective data from a prospective sub- 
contractor that was not subsequently awarded the subcontract 
shall be limited to the amount, plus applicable overhead and 
profit markup, by which (1) the actual subcontract or (2) the 
actual cost to the Contractor, if there was no subcontract, was 
less than the prospective subcontract cost estimate submitted 
by the Contractor, provided, that the actual subcontract price 
was not itself affected by defective cost or pricing data. 

(d)(l) If the Contracting Officer determines under 
paragraph (b) of this clause that a price or cost reduction 
should be made, the Contractor agrees not to raise the fol- 
lowing matters as a defense: 

(i) The Contractor or subcontractor was a sole 
source supplier or otherwise was in a superior bargain- 
ing position and thus the price of the contract would 
not have been modified even if accurate, complete, 
and current cost or pricing data had been submitted. 

(ii) The Contracting Officer should have known 
that the cost or pricing data in issue were defective 
even though the Contractor or subcontractor took no 
affirmative action to bring the character of the data to 
the attention of the Contracting Officer, 

(iii) The contract was based on an agreement 
about the total cost of the contract and there was no 
agreement about the cost of each item procured under 
the contract. 

(iv) The Contractor or subcontractor did not sub- 
mit a Certificate of Current Cost or Pricing Data. 
(2)(i) Except as prohibited by subdivision (d)(2)(ii) 

of this clause, an offset in an amount determined appro- 
priate by the Contracting Officer based upon the facts 
shall be allowed against the amount of a contract price 
reduction if- 

(A) The Contractor certifies to the Contracting 
Officer that, to the best of the Contractor's knowl- 
edge and belief, the Contractor is entitled to the 
offset in the amount requested, and 

52-48 (FAC 90-7) 



PART 52--SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

(B) The Contractor proves that the cost or 
pricing data were available before the date of 
agreement on the price of the contract (or price of 
the modification) and that the data were not sub- 
mitted before such date. 
(ii) An offset shall not be allowed if- 

(A) The understated data was known by the 
Contractor to be understated when the Certificate 
of Current Cost or Pricing Data was signed; or 

(B) The Government proves that the facts 
demonstrate that the contract price would not have 
increased in the amount to be offset even if the 
available data had been submitted before the date 
of agreement on price. 

(e) If any reduction in the contract price under this 
clause reduces the price of items for which payment was 
made prior to the date of the modification reflecting the 
price reduction, the Contractor shall be liable to and shall 
pay the United States at the time such overpayment is 
repaid- 

(1) Simple interest on the amount of such overpay- 
ment to be computed from the date(@ of overpayment to 
the Contractor to the date the Government is repaid by 
the Contractor at the applicable underpayment rate 
effective for each quarter prescribed by the Secretary of 
the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) For Department of Defense contracts only, a 
penalty equal to the amount of the overpayment, if the 
Contractor or subcontractor knowingly submitted cost 
or pricing data which were incomplete, inaccurate, or 
noncurrent. 

(End of clause) 

52215-24 Subcontractor Cost or Pricing Data. 
As prescribed in 15.804-8(c), insert the following 

clause: 
SUBCONTRACTOR COST OR PRICING DATA 

(APR 1985) 
(a) Before awarding any subcontract expected to exceed 

$100,000 when entered into, or before pricing any subcon- 
tract modification involving a pricing adjustment expected 
to exceed $100,000, the Contractor shall require the sub- 
contractor to submit cost or pricing data (actually or by 
specific identification in writing), unless the price is- 

(1) Based on adequate price competition; 
(2) Based on established catalog or market prices of 

commercial items sold in substantial quantities to the 
general public; or 

(3) Set by law or regulation. 
(b) The Contractor shall require the subcontractor to 

certify in substantially the form prescribed in subsection 
15.804-4 of the Federal Acquisition Regulation (FAR) that, 
to the best of its knowledge and belief, the data submitted 
under paragraph (a) of this clause were accurate, complete, 
and current as of the date of agreement on the negotiated 

price of the subcontract or subcontract modification. 
(c) In each subcontract that exceeds $100,000 when 

entered into, the Contractor shall insert either- 
(1) The substance of this clause, including this para- 

graph (c), if paragraph (a) of this clause requires sub- 
mission of cost or pricing data for the subcontract; or 

(2) The substance of the clause at FAR 52.215-25, 
Subcontractor Cost or Pricing Data-Modifications. 

(End of clause) 

52.215-25 Subcontractor Cost or Pricing Data- 
Modifiitions. 
As prescribed in 15.804-8(d), insert the following 

clause: 
SUBCONTRAClDR COST OR PRICING DATA- 

MODIFICATIONS (AF'R 1985) 
(a) The requirements of paragraphs (b) and (c) of this 

clause shall (1) become operative only for any modification 
to this contract involving a pricing adjustment expected to 
exceed $100,000 and (2) be limited to such modifications. 

(b) Before awarding any subcontract expected to exceed 
$100,000 when entered into, or pricing any subcontract 
modification involving a pricing adjustment expected to 
exceed $100,000, the Contractor shall require the subcon- 
tractor to submit cost or pricing data (actually or by specif- 
ic identification in writing), unless the price is- 

(1) Based on adequate price competition; 
(2) Based on established catalog or market prices of 

commercial items sold in substantial quantities to the 
general public; or 

(3) Set by law or regulation. 
(c) The Contractor shall require the subcontractor to cer- 

tify in substantially the form prescribed in subsection 
15.804-4 of the Federal Acquisition Regulation (FAR) that, 
to the best of its knowledge and belief, the data submitted 
under paragraph (b) of this clause were accurate, complete, 
and current as of the date of agreement on the negotiated 
price of the subcontract or subcontract modification. 

(d) The Contractor shall insert the substance of this 
clause, including this paragraph (d), in each subcontract 
that exceeds $100,000 when entered into. 

(End of clause) 

52215-26 Integrity of Unit Prices. 
As prescribed in 15.812-2, insert the following clause: 

INTEGRITY OF UNIT PRICES (APR 1991) 
(a) Any proposal submitted for the negotiation of prices 

for items of supplies shall distribute costs within contracts 
on a basis that ensures that unit prices are in proportion to 
the items' base cost (e.g., manufacturing or acquisition 
costs). Any method of distributing costs to line items that 
distorts unit prices shall not be used. For example, dis- 
tributing costs equally among line items is not acceptable 
except when there is little or no variation in base cost. 
Nothing in this paragraph requires submission of cost or 
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pricing data not otherwise required by law or regulation. 

(b) The requirement in paragraph (a) of this clause does 
not apply to any contract or subcontract item of supply for 
which the unit price is, or is based on, an established cata- 
log or market price for a commercial item sold in substan- 
tial quantities to the general public. A price is based on a 
catalog or market price only if the item being purchased is 
sufficiently similar to the catalog or market price commer- 
cial item to ensure that any dif-ference in price can be iden- 
tified and justified without resort to cost analysis. 

(c) The Offeror~Contractor shall also identify those sup- 
plies which it will not manufacture or to which it will not 
contribute significant value when requested by the 
Contracting Officer. The information shall not be required 
for commercial items sold in substantial quantities to the 
general public when the price is, or is based on, 
established catalog or market prices. 

(d) The Contractor shall insert the substance of this 
clause, less paragraph (c), in all subcontracts. 

(End of clause) 
Alternate I (APR 1991). As prescribed in 15.812-2(b), 

substitute the following paragraph (c) for paragraph (c) 
of the basic clause: 

(c) The OfferorJContractor shall also identify those 
supplies which it will not manufacture or to which it will 
not contribute significant value. This information is not 
required for commercial items sold in substantial quanti- 
ties to the general public when the price is, or is based 
on, established catalog or market prices. 

52.215-27 Termination of Defined Benefit Pension 
Plans. 
As prescribed in 15.804-8(e), insert the following 

clause: 
TERMINATION OF DEFINED BENEFIT 

PENSION PLANS (SEP 1989) 
The Contractor shall promptly notify the Contracting 

Officer in writing when it determines that it will termi- 
nate a defined benefit pension plan or otherwise recap- 
ture such pension fund assets. If pension fund assets 
revert to the Contractor or are constructively received by 
it under a termination or otherwise, the Contractor shall 
make a refund or give a credit to the Government for its 
equitable share as required by FAR 31.205-6Cj)(4). The 
Contractor shall include the substance of this clause in 
all subcontractsunder this contract which meet the appli- 
cability requirement of FAR 15.804-8(e). 

(End of clause) 

52.215-28 Reserved. 

52.215-29 Reserved. 

52.215-30 Facilities Capital Cost of Money. 
As prescribed in 15.904(a), insert the following provision: 

FACILITIES CAPITAL, COST OF MONEY (SEP 1987) 

(a) Facilities capital cost of money will be an allow- 
able cost under the contemplated contract, if the criteria 
for allowability in subparagraph 31.205-10(a)(2) of the 
Federal Acquisition Regulation are met. One of the 
allowability criteria requires the prospective contractor to 
propose facilities capital cost of money in its offer. 

(b) If the prospective Contractor does not propose this 
cost, the resulting contract will include the clause Waiver 
of Facilities Capital Cost of Money. 

(End of provision) 

52.215-31 Waiver of Facilities Capital Cost of Money. 
As prescribed in 15.904(b), insert the following 

clause: 
WAIVER OF FACILITIES CAPITAL COST OF 

MONEY (SEP 1987) 
The Contractor did not include facilities capital cost 

of money as a proposed cost of this contract. Therefore, 
it is an unallowable cost under this contract. 

(End of clause) 

52.215-32 Certification of Commercial Pricing for 
Parts or Components. 
As prescribed in 15.813-7(a), insert the following 

clause: 
CERTIFICATION OF COMMERCIAL PRICING FOR 

PARTS OR COMPONENTS (AUG 199 1) 
(a) Definitions. I 
"Lowest commercial price," as used in this clause, I 

means the lowest price at which a sale was made to the 
general public of a particular part or component. The 
term does not include the price at which a sale was made 
& 

(1) Any agency of the United States; 
(2) Customers located outside the United States; or I 
(3) A subsidiary, affiliate, or parent business orga- 

nization of the contractor, or any other branch of the 
same business entity. 
"Part or component," as used in this clause, means any 

individual part, component, subassembly, assembly or sub- 
system integral to a major system, and other property 
which may be replaced during the service life of the sys- 
tem, and includes spare parts and replenishment spare 
parts, but does not include packaging or labeling associated 
with shipment or identification of a part or component. 

(b) Submission requirements. The OfferorIContractor 
shall execute and submit to the Contracting Officer the fol- 
lowing certificate with any offerlproposal as required by 
FAR 15.813-4 when requested by the Contracting Officer: 

CERTIFICATE OF COMMERCIAL, PRICING FOR 
PARTS OR COMPONENTS 

(1) Unless justified in subparagraph (b)(2) of this 
clause, by submission of this offerlproposal, the 
Offeror/Contractor certifies that, to the best of its 
knowledge and belief, the prices offered for those parts 
or components (whether or not separately identified) 
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that the Contractar offers for sale are no higher than the 
lowest commercial price at which such items were sold 
to the public during the most recent regular monthly, 
quarterly, or other period for which sales data are rea- 
sonably available, provided that in no event shall this 
period be less than 1-month in duration. 

(2) All parts or components for which prices offered 
are higher than the lowest commercial price referred to 
in subparagraph (b)(l) of this certificate are identified 
below (including the amounts by which such offered 
prices are higher) and a written justification for the dif- 
ferences is attached (list as necessary): 
Part or Component Price Difference 

Offer/Proposal No. 
Time period for sales data 
Firm 
?)ped name and signature 
Title 
Date 

(End of certifbte) 
(c) Audit. The Contracting Officer or representatives of 

the Contracting Officer who are employees of the 
Government shall have the right to examine and audit all 
directly pertinent records of sales and related documents, 
including contract terms and conditions, necessary to verify 
the validity of any certificate executed in accordance with 
paragraph (b) of this clause. The Contractor shall make 
those records, books, data, and documents available for 
examination, audit, or reproduction until 3 years after the 
date the certificate set forth in paragraph (b) of this clause 
is executed. Nothing contained in this clause shall require 
the submission of cost or pricing data not otherwise 
required by law or regulation. 

(d) Price reduction. If any price, including profit or 
fee negotiated in connection with this contract, or any 
cost reimbursable under this contract, has increased 
because the certification in subparagraph (b)(l) of the 
certificate or the information provided as justification in 
subparagraph (b)(2) of the certificate was inaccurate, 
incomplete, or misleading, the price or cost shall be 
reduced accordingly and the contract shall be modified to 
reflect the reduction. 

(End of clause) 
Alternate I (JUL 1990). As prescribed in 15.813-7(a)(2), 

insert the following paragraph in the clause without a para- 
graph identitier, before paragraph (a) of this clause: 

The requirements of this clause shall become operative 
only for any modifications to this contraCt involving the 

furnishing of parts or components, as defmed in paragraph 
(a) of this clause, if awarded as a result of other than full 
and open competition. 

52215-33 Order of Precedence. 
As prescribed in 15.406-3(b), insert the following clause: 

ORDER OF PRECEDENCE (JAN 1986) 
Any inconsistency in this solicitation or contract shall 

be resolved by giving precedence in the following order: 
(a) the Schedule (excluding the specifications); (b) repre- 
sentations and other instructions; (c) contract clauses; (d) 
other documents, exhibits, and attachments; and (e) the 
specifications. 

(End of clause) 

52315-34 Evaluation of Offers for Multiple Awards. 
As prescribed in 15.407(h), insert the following provi- 

sion: 
EVALUATION OF OFFERS FOR MULTIPLE AWARDS 

(MAR 1990) 
In addition to other factors, offers will be evaluated on 

the basis of advantages and disadvantages to the 
Government that might result from making more than one 
award (multiple awards). It is assumed, for the purpose of 
evaluating proposals, that $500 would be the administrative 
cost to the Government for issuing and administering each 
contract awarded under this solicitation and individual 
awards shall be for the items or combinations of items that 
result in the lowest aggregate cost to the Government, 
including the assumed administrative costs. 

(End of provision) 

52.215-35 Annual Representations and Certifi- 
cations-Negotiation. 
As prescribed in 15.407(i), insert the following provi- 

sion: 
ANNUAL REPRESENTATIONS AND 

CERTIFICATIONS-NEGOTIAmN (DEC 1989) 
The offeror certifies that annual representations and cer- 

tifications (check the appropriate block): 
0 (a) Dated (insert date of 

signuture on submission) which are incorporated herein by 
reference, have been submitted to the contracting office 
issuing this solicitation and that the submittal is current, 
accurate, and complete as of the date of this bid, except as 
follows (insert changes that affect only this solicitation; if 
"none," so state): 

0 (b) Are enclosed. 
(End of provision) 

52.215-36 Late Submissions, Modifications, and 
Withdrawals of Proposals (Overseas). 
As prescribed in 15.407(~)(9), insert the following pro- 

vision: 
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LATE SUBMISSIONS, MODIFICATIONS, AND 
WITHDRAWALS OF PROPOSALS (OVERSEAS) 

(DEC 1989) 
(a) Any proposal received at the office designated in the 

solicitation after the exact time specified for receipt will 
not be considered unless it is received before award is 
made and it- 

(1) Was sent by mail or, if authorized by the solicita- 
tion, was sent by telegram or via facsimile, and it is 
determined by the Government the late receipt was due 
solely to mishandling by the Govemment after receipt at 
the Government installation; or 

(2) Is the only proposal received. 
(b) Any modification of a proposal or quotation, except 

a modification resulting from the Contracting Officer's 
request for "best and final" offer, is subject to the same 
conditions as in subparagraph (a)(l) of this provision. 

(c) A modification resulting from the Contracting 
Officer's request for "best and final" offer received after the 
time and date specified in the request will not be consid- 
ered unless received before award and the late receipt was 
due solely to mishandling by the Government after receipt 
at the installation. 

(d) The only acceptable evidence to establish the time 
of receipt at the Government installation is the time/&te 
stamp of the installation on the proposal wrapper or other 
documentary evidence of receipt maintained by the 
installation. 

(e) Notwithstanding paragraph (a) of this provision, a 
late modification of an otherwise successful proposal that 
makes its terms more favorable to the Government will 
be considered at any time it is received and may be 
accepted. 

( f )  Proposals may be withdrawn by written notice or 
telegram (including mailgram) received at any time 
before award. If the solicitation authorizes facsimile 
proposals, proposals may be withdrawn via facsimile at 
any time before award, subject to the conditions speci- 
fied in the provision entitled "Facsimile Proposals." 
Proposals may be withdrawn in person by an offeror or 
an authorized representative, if the representative's iden- 
tity is made known and the representative signs a receipt 
for the proposal before award. 

(End of provision) 

52.215-37 Commercial Pricing Certificate--Notice. 
As prescribed in 15.813-7@), insert the following provi- 

sion: 
COMMERCIAL PRICING CERTIFICATE-NOTICE 

(JUL 1990) 
Line items of this solicitation are parts or com- 

ponents to be acquired under conditions that require the 
submission of a commercial pricing certificate. The 
Offeror shall comply with the clause at FAR 52.215-32, 
Certification of Commercial Pricing for Parts or 
52-52 PAC 90-7) 

Components, and execute and submit a certificate with its 
offer. 

(End of provision) 

52.215-38 Preparation of Offers-Construction. 
As prescribed in 15.407(k), insert the following provi- 

sion: 
PREPARATION OF OFFERS-CONSTRUCTION 

(JAN 1991) 
(a) Offers must be (1) submitted on the forms furnished 

by the Government or on copies of those forms, and (2) 
manually signed. The person signing an offer must initial 
each erasure or change appearing on any offer form. 

(b) The offer form may require Offeron to submit offer 
prices for one or more items on various bases, including- 

(1) Lump sum offer, 
(2) Alternate prices; 
(3) Units of construction; or 
(4) Any combination of subparagraphs (b)(l) 

through @)(3) of this provision. 
(c) If the solicitation requires an offer on all items, fail- 

ure to do so will disqualify the offer. If an offer on all  
items is not required, Offerors should insert the words "no 
offer" in the space provided for any item on which no price 
is submitted. 

(d) Alternate offers will not be considered unless this 
solicitation authorizes their submission. 

(End of provision) 

52.215-39 Reversion or Adjustment of Plans for 
Postretirement Benefits Other Than Pensions (PRB). 

As prescribed in 15.804-8(Q, insert the following 
clause: 

REVERSION OR ADJUSTMENT OF PLANS FOR 
POSTRETIREMENT BENEFI'I3 OTHER THAN 

PENSIONS (PRB) (JUL 1991) 
The contractor shall promptly notify the Contracting 

Officer in writing when it determines that it will terminate 
or reduce a PRB plan. If PRB fund assets revert, or inure, 
to the Contractor or are constructively received by it under 
a plan termination or otherwise, the Contractor shall make 
a refund or give a credit to the Government for its equitable 
share as required by FAR 31.205-6(0)(4). The Contractor 
shall include the substance of this clause in all subcontracts 
under this contract which meet the applicability require- 
ments of FAR 15.804-8(f). The resulting adjustment to 
prior years' PRB costs will be determined and applied in 
accordance with FAR 31.205-6(0). 

(End of clause) 

52.216-1 5 p e  of Contract. 
As prescribed in 16.105, complete and insert the follow- 

ing provision in requests for proposals (RFP's) and 
requests for quotations (RFQ's), unless the solicitation is 
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for (a) a small purchase (see Part 13) or (b) information or 
planning purposes (see 15.405). 

TYPE OF CONTRACT (APR 1984) 
The Government contemplates award of a 

[Contracting Oflcer insert specjfic type of contract] con- 
tract resulting from this solicitation. 

(End of provision) 
(R 3-501(b) Sec L (iv)) 

52.216-2 Economic Price Adjustment-Standard 
Supplies. 
As prescribed in 16.2034(a), when contracting by nego- 

tiation, insert the following clause in solicitations and con- 
tracts when the conditions specified in 16.203-4(a)(l)(i) 
through (iii) apply (but see 16.203-4(a)(2)). The clause 
may be modified by increasing the 10-percent limit on 
aggregate increases specified in subparagraph (c)(l), upon 
approval by the chief of the contracting office. 

ECONOMIC PRICE ADJUSTMENT--STANDARD 
SUPPLIES (APR 1984) 

(a) The Contractor warrants that the unit price stated in 
the Schedule for [offeror insert Schedule line 
tern number] is not in excess of the Contractor's applicable 
established price in effect on the contract date for like 
quantities of the same item. The term "unit price" excludes 
any part of the price directly resulting from requirements 
for preservation, packaging, or packing beyond standard 
commercial practice. The term "established price" means a 
price that (1) is an established catalog or market price for a 
commercial item sold in substantial quantities to the gener- 
al public, (2) meets the criteria of subsection 15.804-3 of 
the Federal Acquisition Regulation (FAR), and (3) is the 
net price after applying any standard trade discounts 
offered by the Contractor. 

(b) The Contractor shall promptly notify the Conmting 
Officer of the amount and effective date of each decrease in 
any applicable established price. Each corresponding contract 
unit price shall be decreased by the same percentage that the 
established price is decreased. The decrease shall apply to 
those items delivered on and after the effective 
date of the decrease in the Contractor's established price, and 
this contract shall be modified accordingly. The Contractor 
shall certify (1) on each invoice that each unit price stated in 
it reflects all decreases required by this clause or (2) on the 
final invoice that all required price decreases have been 
applied as required by this clause. 

(c) If the Contractor's applicable established price is 
increased after the contract date, the c~rre~p~nding contract 
unit price shall be increased, upon the Contractor's written 
request to the Contracting Officer, by the same percentage 
that the established price is increased, and the contract shall 
be modified accordingly, subject to the following limitations: 

(1) The aggregate of the increases in any contract 
unit price under this clause shall not exceed 10 percent 
of the original contract unit price. 

(2) The increased contract unit price shall be effective 
(i) on the effective date of the increase in the applicable 
established price if the Contracting Officer receives the 
Contractor's written request within 10 days thereafter or 
(ii) if the written request is received later, on the date the 
Contracting Officer receives the request. 

(3) The increased contract unit price shall not apply 
to quantities scheduled under the contract for delivery 
before the effective date of the increased contract unit 
price, unless failure to deliver before that date results 
from causes beyond the control and without the fault or 
negligence of the Contractor, within the meaning of the 
Default clause. 

(4) No modification increasing a contract unit price 
shall be executed under this paragraph (c) until the 
Contracting OEcer verifies the increase in the applica- 
ble established price. 

(5) Within 30 days after receipt of the Contractor's 
written request, the Contracting Officer may cancel, 
without liability to either party, any undelivered por- 
tion of the contract items affected by the requested 
increase. 
(d) During the time allowed for the cancellation provid- 

ed for in subparagraph (cX5) of this clause, and thereafter 
if there is no cancellation, the Contractor shall continue 
deliveries according to the contract delivery schedule, and 
the Government shall pay for such deliveries at the contract 
unit price, increased to the extent provided by paragraph 
(c) of this clause. 

(End of clause) 
(AV 7-106.3 1978 AUG) 

52.216-3 Economic Price Adjustment-Semistandard 
Supplies. 
As prescribed in 162034(b), when contracting by negoti- 

ation, insert the following clause in solicitations and contracts 
when the conditions specified in 16.203-4(b)(l)(i) through 
(iii) apply (but see 162034@)(2)). The clause may be modi- 
fied by increasing the 10-percent limit on aggregate increases 
specified in subparagraph (c)(l) of this section, upon 
approval by the chief of the contracting office. 

ECONOMIC PRICE ADJUSTMENT- 
SEMISTANDARD SUPPLIES (APR 1984) 

(a) The Contractor warrants that the supplies identified as 
line items [offeror insert Schedule line item 
number] in the Schedule are, except for modifications 
required by the contract specifications, supplies for which it 
has an established price. The term "established price" means 
a price that (1) is an established catalog or market price for a 
commercial item sold in substantial quantities to the general 
public, (2) meets the criteria of subsection 15.804-3 of the 
Federal Acquisition Regulation (FAR), and (3) is the net price 
applying any standard trade discounts offered by the 
Contractor. The Contractor further warrants that, as of the 
date of this contract, any difference between the unit prices 
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stated in the contract for these line items and the 
Contractor's established prices for like quantities of the 
nearest commercial equivalents are due to compliance with 
contract specifications and with any contract requirements 
for preservation, packaging, and packing beyond standard 
commercial practice. 

(b) The Contractor shall promptly notify the Contracting 
Officer of the amount and effective date of each decrease in 
any applicable established price. Each corresponding con- 
tract unit price (exclusive of any part of the unit price that 
reflects modifications resulting from compliance with spec- 
ifications or with requirements for preservation, packaging, 
and packing beyond standard commercial practice) shall be 
decreased by the same percentage that the established price 
is decreased. The decrease shall apply to those items deliv- 
ered on and after the effective date of the decrease in the 
Contractor's established price, and this contract shall 
be modified accordingly. The Contractor shall 
certify (1) on each invoice that each unit price stated in it 
reflects all decreases required by this clause or (2) in the 
final invoice that all required price decreases have been 
applied as required by this clause. 

(c) If the Contractor's applicable established price is 
increased after the contract date, the corresponding contract 
unit price (exclusive of any part of the unit price resulting 
from compliance with specifications or with requirements 
for preservation, packaging, and packing beyond standard 
commercial practice) shall be increased, upon the 
Contractor's written request to the Contracting Officer, by 
the same percentage that the established price is increased, 
and the contract shall be modified accordingly, subject to 
the following limitations: 

(1) The aggregate of the increases in any contract 
unit price under this clause shall not exceed 10 percent 
of the original contract unit price. 

(2) The increased contract unit price shall be effec- 
tive (i) on the effective date of the increase in the appli- 
cable established price if the Contracting Officer 
receives the Contractor's written request within 10 days 
thereafter or (ii) if the written request is received later, 
on the date the Contracting Officer receives the request. 

(3) The increased contract unit price shall not apply 
to quantities scheduled under the contract for delivery 
before the effective date of the increased contract unit 
price, unless failure to deliver before that date results 
from causes beyond the control and without the fault or 
negligence of the Contractor, within the meaning of the 
Default clause. 

(4) No modification increasing a contract unit price 
shall be executed under this paragraph (c) until the 
Contracting Officer verifies the increase in the applica- 
ble established price. 

(5) Within 30 days after receipt of the Contractor's 
written request, the Contracting Officer may cancel, 
without liability to either party, any undelivered portion 
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of the contract items affected by the requested increase. 
(d) During the time allowed for the cancellation provid- 

ed for in subparagraph (cX5) of this clause, and thereafter 
if there is no cancellation, the Contractor shall continue 
deliveries according to the contract &livery schedule, and 
the Government shall pay for such deliveries at the contract 
unit price, increased to the extent provided by paragraph 
(c) of this clause. 

(End of clause) 
(AV 7-106.4 1978 AUG) 

52.216-4 Economic Price Adjustment-Labor and 
Material. 
As prescribed in 16.2034(c), when contracting by nego- 

tiation, insert a clause that is substantially the same as the 
following clause in solicitations and contracts when the 
conditions specified in 16.2034(c)(l)(i) through (iv) apply 
(but see 16.203-4(c)(2)). The clause may be modified by 
increasing the 10-percent limit on aggregate increases 
specified in subparagraph (c)(4), upon approval by the 
chief of the contracting office. 

ECONOMIC PRICE ADJUSTMENT-LABOR AND 
MATERIAL (APR 1984) 

(a) The Contractor shall notify the Contracting Officer 
if, at any time during contract performance, the rate of pay 
for labor (including fringe benefits) or the unit prices for 
material shown in the Schedule either increase or decrease. 
The Contractor shall furnish this notice within 60 days 
after the increase or decmse, or within any additional peri- 
od that the Contracting Oficer may approve in writing, but 
not later than the date of final payment under this contract. 
The notice shall include the Contractor's proposal for an 
adjustment in the contract unit prices to be negotiated 
under paragraph (b) of this clause, and shall include, in the 
form required by the Contracting Officer, supporting data 
explaining the cause, effective date, and amount of the 
increase or decrease and the amount of the Contractor's 
adjustment proposal. 

(b) Promptly after the Contracting Officer receives the 
notice and data under paragraph (a) of this clause, the 
Contracting Officer and the Contractor shall negotiate a 
price adjustment in the contract unit prices and its effective 
date. However, the Contracting Officer may postpone the 
negotiations until an accumulation of increases and 
decreases in the labor rates (including fringe benefits) and 
unit prices of material shown in the Schedule results in an 
adjustment allowable under subparagraph (c)(3) of this 
clause. The Contracting Officer shall modify this contract 
(1) to include the price adjustment and its effective date 
and (2) to revise the labor rates (including 
fringe benefits) or unit prices of material as shown in the 
Schedule to reflect theincreases or decreases resulting from 
the adjustment. The Contractor shall continue performance 
pending agreement on, or determination of, any adjustment 
and its effective date. 
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(c) Any price adjustment under this clause is subject to 
the following limitations: 

(1) Any adjustment shall be limited to the effect on 
unit prices of the increases or decreases in the rates of 
pay for labor (including fringe benefits) or unit prices 
for material shown in the Schedule. There shall be no 
adjustment for (i) supplies or services for which the pro- 
duction cost is not affected by such changes, (ii) 
changes in rates or unit prices other than those shown in 
the Schedule, or (iii) changes in the quantities of labor 
or material used fiom those shown in the Schedule for 
each item. 

(2) No upward adjustment shall apply to supplies or 
services that are required to be delivered or performed 
before the effective date of the adjustment, unless the 
Contractor's failure to deliver or perform according to 
the delivery schedule results from causes 
beyond the Contractor's control and without its fault 
or negligence, within the meaning of the Default clause. 

(3) There shall be no adjustment for any change in 
rates of pay for labor (including fiinge benefits) or unit 
prices for material which would not result in a net 
change of at least 3 percent of the then-current total con- 
tract price. This limitation shall not apply, however, if, 
after final delivery of all contract line items, either party 
requests an adjustment under paragraph (b) of this 
clause. 

(4) The aggregate of the increases in any contract 
unit price made under this clause shall not exceed 10 
percent of the original unit price. There is no percentage 
limitation on the amount of decreases that may be made 
under this clause. 
(d) The Contractor shall include with the final invoice a 

certification that the Contractor either (1) has not experi- 
enced a decrease in rates of pay for labor (including fringe 
benefits) or unit prices for material shown in the Schedule 
or (2) has given notice of all such decreases in compliance 
with paragraph (a) of this clause. 

(e) The Contracting Officer may examine the 
Contractor's books, records, and other supporting data rele- 
vant to the cost of labor (including fringe benefits) and 

material during all reasonable times until the end of 3 
years after the date of final payment under this contract 
or the time periods specified in Subpart 4.7 of the 
Federal Acquisition Regulation (FAR), whichever is ear- 
lier. 

(End of clause) 
(AV 7- 107 1974 MAR) 

52316-5 Price Redeterminatiob-Prospective. 
As prescribed in 16.205-4, when contracting by negotia- 

tion, insert the following clause in solicitations and con- 
tracts when a fmed-price contract is contemplated and the 
conditions specified in 16.205-2 and 16.205-3(a) through 
(dl apply: 

PRICE REDETERMINATION-PROSPECTIVE 
(APR 1984) 

(a) General. The unit prices and the total price stated in 
this contract shall be periodically redetermined in accor- 
dance with this clause, except that (1) the prices for sup 
plies delivered and services performed before the first 
effective date of price redetermination (see paragraph (c) of 
this clause) shall remain fmed and (2) in no event shall the 
total amount paid under this contract exceed any ceiling 
price included in the contract. 

(b) Definition. "Costs," as used in this clause, means 
allowable costs in accordance with Part 31 of the Federal 
Acquisition Regulation (FAR) in effect on the date of this 
contract 

(c) Price redetermination periods. For the purpose of 
price redetermination, performance of this contract is 
divided into successive periods. The first period shall 
extend from the date of the contract to , [see 
Note (I)] and the second and each succeeding period 
shall extend for [insert appropriate number] 
months from the end of the last preceding period, except 
that the parties may agree to vary the length of the final 
period. The first day of the second and each succeeding 
period shall be the effective date of price redetermination 
for that period. 

(d) Data submission. (1) Not more than nor 
less than [see Note (2)] days before the end of 

(The next page is 52-55.) 
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(1) That it will, for and on behalf of the SBA, fulfill 
and perform all of the requirements of Contract No. - 
[insert number of contract] for the consideration stated 
therein and that it has read and is familiar with each and 
every part of the contract. 

(2) That the SBA has delegated responsibility, except 
for novation agreements and advance payments, for the 
administration of this subcontract to the [insert 
name of contracting agency] with complete authority to 
take any action on behalf of the Government under the 
terms and conditions of this subcontract. 

(3) That it will not subcontract the performance of 
any of the requirements of this subcontract to any lower 
tier subcontractor without the prior written approval of 
the SBA and the designated Contracting Officer of the 

[insert name of contracting agency]. 
(4) That it will notify the [insert name 

of contracting agency] Contracting Officer in writing 
immediately upon entering an agreement (either oral or 
written) to transfer all or part of its stock or other own- 
ership interest to any other party. 
(c) Payments, including any progress payments under 

this subcontract, will be made directly to the subcontractor 
by the [insert name of contracting agency]. 

(End of clause) 
Alternate I (FEB 1990). In accordance with the pre- 

scription in 19.811-3(b), delete paragraph (c) of the basic 
clause and add the following to paragraph (b): 

(5) That, in accordance with section 301(b) of Pub. 
L. 100-656, it will establish a special account, at a bank 
insured by the Federal Deposit Insurance Corporation, 
under which (i) all payments under this subcontract will 
be deposited directly by the [insert name of 
contracting activiry] and (ii) all disbursements will be 
subject to approval and counter signature by the SBA or 
a third party approved by SBA. 

(6) That it will make timely payment to all suppliers 
of material or labor. 

(7) That it will notify all suppliers of material or 
labor and will obtain written acknowledgment from 
such suppliers, that the contract is exempt from the 
Miller Act's bonding requirement and that neither the 
SBA nor the [insert name of contracting 
activity] are liable for payment to suppliers for materials 
or labor. Such acknowledgments must be provided to 
the SBA prior to SBA approval of disbursements to the 
contractor from the special bank account. 

52.219-13 Utilization of Women-Owned Small 
Businesses. 
As prescribed in 19.902, insert the following clause in 

solicitations and contracts: 
UTILIZATION OF WOMEN-OWNED SMALL 

BUSINESSES (AUG 1986) 
(a) 'Women-owned small businesses," as used in this 

clause, means small business concerns that are at least 51 

percent owned by women who are United States citizens 
and who also control and operate the business. 

"Control," as used in this clause, means exercising the 
power to make policy decisions. 

"Operate," as used in this clause, means being actively 
involved in the day-to-day management of the business. 

"Small business concern," as used in this clause, means 
a concern including its affiliates, that is independently 
owned and operated, not dominant in the field of operation 
in which it is bidding on Government contracts, and quali- 
fied as a small business under the criteria and size stan- 
dards in 13 CFR 121. 

(b) It is the policy of the United States that women- 
owned small businesses shall have the maximum practica- 
ble opportunity to participate in performing contracts 
awarded by any Federal agency. 

(c) The Contractor agrees to use its best efforts to give 
women-owned small businesses the maximum practicable 
opportunity to participate in the subcontracts it awards to 
the fullest extent consistent with the efficient performance 
of its contract. 

(d) The Conaactor may rely on written representations 
by its subcontractors regarding their status as women- 
owned small businesses. 

(End of clause) 

52.219-14 Limitations on Subcontracting. 
As prescribed in 19.508(e), insert the following clause: 

LIMITATIONS ON SUBCONTRACTING (JAN 1991) 
(a) This clause does not apply to the unrestricted por- 

tion of a partial set-aside. 
(b) By submission of an offer and execution of a con- 

tract, the Offeror/Contractor agrees that in performance of 
the contract in the case of a contract for- 

(1) Services (except construction). At least 50 per- 
cent of the cost of contract performance incurred for 
personnel shall be expended for employees of the con- 
cern. 

(2) Supplies (other than procurement from a regular 
dealer in such supplies). The concern shall perform 
work for at least 50 percent of the cost of manufacturing 
the supplies, not including the cost of materials. 

(3) General construction. The concern will perform 
at least 15 percent of the cost of the contract, not includ- 
ing the cost of materials, with its own employees. 

(4) Construction by special trade contractors. The 
concern will perform at least 25 percent of the cost of 
the contract, not including the cost of materials, with its 
own employees. 

(End of clause) 

52.219-15 Notice of Participation by Organizations for 
the Handicapped. 
As prescribed in 19.508(f), insert the following clause: 

NOTICE OF PARTICIPATION BY ORGANIZATIONS 
FOR THE HANDICAPPED (APR 1991) 

52-83 
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(a) Definitions. 
"Handicapped individual" means a person who has a 

physical, mental, or emotional impairment, defect, ailment, 
disease, or disability of a permanent nature which in any 
way limits the selection of any type of employment for 
which the person would otherwise be qualified or qualifi- 
able. 

"Public or private organization for the handicapped" 
means one (1) which is organized under the laws of the 
United States or of any State, operated in the interest of 
handicapped individuals, the net income of which does not 
inure in whole or in part to the benefit of any shareholder 
or other individual; (2) which complies with any applicable 
occupational health and safety standard prescribed by the 
Secretary of Labor; and (3) which employs in the produc- I tion of commodities and in the provision of services handi- 
capped individuals for not less than 75 percent of the direct 
labor required for the production or provision of the com- 
modities or services. 

(b) Certjfication. 
The Offeror certifies that it is 0 , is not 0 a public or 

private organization for the handicapped. An offeror certi- 
fying in the affirmative is eligible to participate in any 
resultant contract as if it were a small business concern. 

(c) Agreement. 
An Offeror certifying as a public or private organi- 

zation for the handicapped agrees that at least 75 percent of 
the direct labor required in the performance of the contract 
will be performed by handicapped individuals. 

(End of clause) 

52.219-16 Liquidated Damages-Small Business 
Subcontracting Plan. 
As prescribed in 19.708(b)(2), insert the following 

clause: 
LIQUIDATED DAMAGES-SMALL BUSINESS 

SUBCONTRACTING PLAN (AUG 1989) 
(a) 'Tailure to make a good faith effort to comply with 

the subcontracting plan," as used in this subpart, means a 
willful or intentional failure to perform in accordance with 
the requirements of the subcontracting plan approved under 
the clause in this contract entitled "Small Business and 
Small Disadvantaged Business Subcontracting Plan," or 
willful or intentional action to frustrate the plan. 

(b) If, at contract completion, or in the case of a com- 
mercial products plan, at the close of the fiscal year for 
which the plan is applicable, the Contractor has failed to 
meet its subcontracting goals and the Contracting Officer 
decides in accordance with paragraph (c) of this clause that 
the Contractor failed to make a good faith effort to comply 
with its subcontracting plan, established in accordance with 
the clause in this contract entitled Small and Small 
Disadvantaged Business Subcontracting Plans, the 
Contractor shall pay the Government liquidated damages in 
an amount stated. The amount of probable damages 
attributable to the Contractor's failure to comply, shall be 
an amount equal to the actual dollar amount by which the 
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Contractor failed to achieve each subcontract goal or, in the 
case of a commercial products plan, that portion of the dol- 
lar amount allocable to Government contracts by which the 
Contractor failed to achieve each subconaact goal. 

(c) Before the Contracting Officer makes a final deci- 
sion that the Conaactor has failed to make such good faith 
effort, the Contracting Officer shall give the Contractor 
written notice specifying the failure and permitting the 
Contractor to demonstrate what good faith efforts have 
been made. Failure to respond to the notice may be taken 
as an admission that no valid explanation exists. If, after 
consideration of all the pertinent data, the Contracting 
Officer finds that the Contractor failed to make a good 
faith effort to comply with the subcontracting plan, the 
Contracting Officer shall issue a final decision to that 
effect and require that the Contractor pay the Government 
liquidated damages as provided in paragraph (b) of this 
clause. 

(d) With respect to commercial products plans; i.e., 
company-wide or division-wide subcontracting plans 
approved under paragraph (g) of the clause in this contract 
entitled, Small Business and Small Disadvantaged 
Business Subcontracting Plan, the Contracting Officer of 
the agency that originally approved the plan will exercise 
the functions of the Contracting Officer under this clause 
on behalf of all agencies that awarded contracts covered by 
that commercial products plan. 

(e) The Contractor shall have the right of appeal, under 
the clause in this contract entitled, Disputes, from any final 
decision of the Contracting Officer. 

(f) Liquidated damages shall be in addition to any other 
remedies that Government may have. 

(End of clause) 

52.219-17 Section 8(a) Award. 
As prescribed in 19.811-3(c), insert the following 

clause: 
SECTION 8(a) AWARD (FEB 1990) 

(a) By execution of a contract, the Small Business 
Administration (SBA) agrees to the following: 

(1) To furnish the supplies or services set forth in the 
contract according to the specifications and the terms 
and conditions by subcontracting with the Offeror who 
has been determined an eligible concern pursuant to the 
provisions of section 8(a) of the Small Business Act, as 
amended (15 U.S.C. 637(a)). 

(2) Except for novation agreements and advance 
payments, delegates to the (insert name of con- 
tracting activiry) the responsibility for administering the 
contract with complete authority to take any action on 
behalf of the Government under the terms and condi- 
tions of the contract; provided, however that the con- 
tracting agency shall give advance notice to the SBA 
before it issues a f d  notice terminating the right of the 
subcontractor to proceed with further performance, 
either in whole or in part, under the contract. 

(3) That payments to be made under the contract will 
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the clause referenced in paragraph (a) of this provision, 
unless one of the exceptions in subparagraphs (d)(l) or 
(d)(2) of the clause referenced above applies or unless list- 
ed below. 

Product or Service Sanctioned Person 

(List as necessary) 
(End of provision) 

52.225-13 Restrictions on Contracting with Sanctioned 
Persons. 
As prescribed in 25.1005@), insert the following clause: 

RESTRICTIONS ON CONTRACTING WITH 
SANCTIONED PERSONS (APR 1991) 

(a) Definitions. (1) "Component part" means any arti- 
cle which is not usable for its intended functions with- 
out being imbedded or integrated into any other product 
and which, if used in production of a finished product, 
would be substantially transformed in that process. 

(2) "Finished product" means any article which is 
usable for its intended function without being imbedded 
in, or integrated into, any other product. 

(3) "Sanctioned person" means a company or other 
foreign person upon whom prohibitions have been 
imposed. 

(4) "Substantially transformed," when referring to a 
component part or finished product, means that the part or 
product has been subjected to a substantial manufacturing 
or processing operation by which the part or product is 
converted or combined'into a new and different article of 
commerce having a new name, character, and use. 
(b) General. Section 2443 of the Multilateral Export 

Control Enhancement Amendments Act (Pub. L. 100-418) 
and Executive Order 12661, effective December 28, 1988, 
impose, for a period of 3 years, with certain exceptions, a 
prohibition on contracting with, or prccuring (including rental 
and leasetpurchase) directly or indirectly the products or ser- 
vices of (1) Toshiba Machine Company, (2) Kongsberg 
Trading Company, (3) Toshiba Corporation, or (4) Kongsberg 
Vaapenfabrikk. The Act and Executive Order also prohibit, 
for the same 3-year period, the importation into the United 
States of all products produced by Toshiba Machine 
Company and Kongsberg Trading Company. These prohibi- 
tions also apply to subsidiaries, successor entities or joint 
ventures of Toshiba Machine Company or Kongsberg 
Trading Company. 

(c) Restriction. Unless listed by the Contractor in its 
offer in the solicitation provision entitled Notice of 
Restrictions on Contracting with Sanctioned Persons and 
unless approved by the Contracting Officer or one of the 
exceptions in paragraph (d) of this clause applies, the 
Contractor agrees that no products or services delivered to 

the Government under this contract will be products or ser- 
vices of a sanctioned person. 

(d) Exceptions. The restrictions do not apply- 
(1) To finished products of nonsanctioned persons 

containing components of a sanctioned person if these 
components have been substantially transformed during 
the manufacture of the finished product. 

(2) To products or services of a sanctioned person 
provided- 

(i) The products are designed to the specifications 
of a nonsanctioned person marketed under the trade- 
mark, brand or name of the nonsanctioned person; 

(ii) The business relationship between the non- 
sanctioned person and the sanctioned person clearly 
existed prior to June 30,1987; and 

(iii) The nonsanctioned person is not directly or 
indirectly owned by a sanctioned person. 
(3) If a determination has been made in accordance 

with FAR 25.lOO3(a) or (b). 
(e) Award. Award of any contract resulting from this 

solicitation will not affect the Contractor's obligation to 
comply with importation regulations of the Secretary of the 
Treasury. 

(End of clause) 

52.225-14 Inconsistency Between English Version and 
Translation of Contract. 
As prescribed at 25.902, insert the following clause: 

INCONSISTENCY BETWEEN ENGLISH VERSION 
AND TRANSLATION OF CONTRACT (AUG 1989) 
In the event of inconsistency between any terms of this 

contract and any translation thereof into another language, 
the English language meaning shall control. 

(End of clause) 

52.226 Reserved. 

52.226-1 Utilization of Indian Organizations and 
Indian-Owned Economic Enterprises. 
As prescribed in 26.104, insert the following clause: 

UTILIZATION OF INDIAN ORGANIZATIONS 
AND INDIAN-OWNED 

ECONOMIC ENTERPRISES (AUG 199 1) 
(a) This clause applies only if the contract includes a sub- 

contracting plan incorporated under the terms of the clause 
entitled, Small Business and Small Disadvantaged Business 
Subcontracting Plan. It does not apply to contracts awarded 
based on a subcontracting plan submitted and approved under 
paragraph (g) of the clause at 52.219-9. 

(b) Definitions. As used in this clause: 
"Indian organizationn means the governing body of any 

Indian tribe (as defined by 25 U.S.C. 1452(c)) or entity 
established or recognized by the governing body for the 
purposes of 25 U.S.C., chapter 17. 

"Indian-owned economic enterprise" means any Indian- 
52-119 
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owned (as determined by the Secretary of the Interior) 
commercial, industrial, or business activity established or 
organized for the purpose of profit, provided that Indian 
ownership shall constitute not less than 51 percent of the 
enterprise. 

(c) The Contractor agrees to use its best efforts to give 
Indian organizations and Indian-owned economic enterpris- 
es the (25 U.S.C. 1544) maximum practicable opportunity 
to participate in the subcontracts it awards to the fullest 
extent consistent with efficient performance of its contract. 

(1) The Contractor may rely on the written represen- 
tation of the Indian organization or Indian-owned eco- 
nomic enterprise. 

(2) If the cost of subcontracting with an Indian orga- 
nization or Indian-owned economic enterprise exceeds 
the cost of acquiring the supplies or services from a 
nowIndian source, the Contractor may request an 
adjustment to the following: 

(i) The estimated cost of a cost-type contract; 
(ii) The target cost of a cost-plus-incentive-fee 

prime contract; 
(iii) The target cost and ceiling price of a fixed- 

price incentive prime contract; or 
(iv) The price of a h-fixed-price prime contract. 

(3) The amount of the equitable adjustment to the 
prime contract shall be the lesser of- 

(i) The difference between the estimated cost, tar- 
get cost or fmn-fured-price included in the subcon- 
tract initially awarded to the Indian organization or 
enterprise and the corresponding estimated cost, tar- 
get cost or fm-fixed-price which would have been 
included in a subcontract with the otherwise low, 
non-Indian offeror; or 

(ii) Five percent of the estimated cost, target cost 
or fm-fixed-price included in the subcontract initial- 
ly awarded to the Indian organization or enterprise. 
(4) The Contractor has the burden of proving the 

amount claimed and must assert its request for an 
adjustment prior to completion of contract performance. 
(d) The Contracting Officer shall decide the amount of 

the adjustment and modify the contract accordingly. The 
Contracting Officer's decision is final and not subject to the 
Disputes clause of this contract. 

(End of clause). 

52.227-1 Authorization and Consent. 
As prescribed at 27.201-2(a), insert the following 

clause: 
AUTHORIZATION AND CONSENT (APR 1984) 

(a) The Government authorizes and consents to all use 
and manufacture, in performing this contract or any subcon- 
tract at any tier, of any invention described in and covered by 
a United States patent (1) embodied in the strucane or com- 
position of any article the delivery of which is accepted by 
the Government under this contract or (2) used in machinery, 

tools, or methods whose use necessarily results fiom compli- 
ance by the Contractor or a subcontractor with (i) specifica- 
tions or wriaen provisions forming a part of this contract or 
(ii) specific written instructions given by the Contracting 
Oficer directing the manner of performance. The entire lia- 
bility to the Government for infringement of a patent of the 
United States shall be determined solely by the provisions of 
the indemnity clause, if any, included in this con- 
tract or any subcontract hereunder (including any lower-tier 
subcontract), and the Government assumes liability for all 
other infringement to the extent of the authorization and 
consent hereinabove granted. 

(b) The Contractor agrees to include, and require inclu- 
sion of, this clause, suitably modifkd to identify the par- 
ties, in all subcontracts at any tier for supplies or services 
(including construction, architect-engineer services, and 
materials, supplies, models, samples, and design or testing 
services expected to exceed $25,000); however, omission 
of this clause from any subcontract, under or over 
$25,000, does not affect this authorization and consent. 

(End of clause) 
(R 7-103.22 1961 JAN) 

Alternate I (APR 1984). The following is substituted for 
paragraph (a) of the clause: 

(a) The Government authorizes and consents to all use 
and manufacture of any invention described in and covered 
by a United States patent in the performance of this con- 
tract or any subcontract at any tier. 

(R 7-302.21 1964 MAR) 
Alternate II (APR 1984). The following is substituted 

for paragraph (a) of the clause: 
(a) The Government authorizes and consents to all use 

and manufacture in the performance of any order at any tier 
or subcontract at any tier placed under this contract for 
communication services and facilities for which rates, 
charges, and tariffs are not established by a government 
regulatory body, of any invention described in and covered 
by a United States patent (1) embodied in the structure or 
composition of any article the delivery of which is accept- 
ed by the Government under this contract or (2) used in 
machinery, tools, or methods whose use necessarily results 
from compliance by the Contractor or a subcontractor with 
specifications or written provisions forming a part of this 
contract or with specific written instructions given by the 
Contracting Officer directing the manner of performance. 

(R 7-1702.5(a) 1971 APR) 

52327-2 Notice and Assistance Regarding Patent and 
Copyright Infringement. 
As prescribed at 27.202-2, insert the following clause: 

NOTICE AND ASSISTANCE REGARDING PATENT 
AND COPYRIGHT INFRINGEMENT (APR 1984) 
(a) The Contractor shall report to the Contracting 

Officer, promptly and in reasonable written detail, each 
notice or claim of patent or copyright infringement based 
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on the performance of this contract of which the Contractor 
has knowledge. 

(b) In the event of any claim or suit against the 
Government on account of any alleged patent or copyright 
infringement arising out of the performance of this contract 
or out of the use of any supplies furnished or work or ser- 
vices performed under this contract, the Contractor shall 
furnish to the Government, when requested by the 
Contracting Officer, all evidence and information in pos- 
session of the Contractor pertaining to such suit or claim. 
Such evidence and information shall be furnished at the 
expense of the Government except where the Contractor 
has agreed to indemnify the Government. 

(c) The Contractor agrees to include, and require inclu- 
sion of, this clause in al l  subcontracts at any tier for sup- 
plies or services (including construction and architect-engi- 
neer subcontracts and those for material, supplies, models, 
samples, or design or testing services) expected to exceed 
the dollar amount set forth in 13.000 of the Federal 
Acquisition Regulation (FAR). 

(End of clause) 
(R 7-103.23 1965 JAN) 

52.227-3 Patent Indemnity. 
Insert the following clause as prescribed at 27.203-I@), 

27.203-2(a), or 27.203-4(a)(2) as applicable: 
PATENT lNDEMNITY (APR 1984) 

(a) The Contractor shall indemnify the Government and 
its officers, agents, and employees against liability, includ- 
ing costs, for infringement of any United States patent 
(except a patent issued upon an application that is now or 
may hereafter be withheld from issue pursuant to a Secrecy 
Order under 35 U.S.C. 181) arising out of the manufacture 
or delivery of supplies, the performance of services, or the 
construction, alteration, modification, or repair of real 
property (hereinafter referred to as "construction work") 
under this contract, or out of the use or disposal by or for 
the account of the Government of such supplies or con- 
struction work. 

(b) This indemnity shall not apply unless the Contractor 
shall have been informed as soon as practicable by the 
Government of the suit or action alleging such infringe- 
ment and shall have been given such opportunity as is 
afforded by applicable laws, rules, or regulations to partici- 
pate in its defense. Further, this indemnity shall not apply 
to (1) an infringement resulting from compliance with spe- 
cific written instructions of the Contracting Officer direct- 
ing a change in the supplies to be delivered or in the mate- 
rials or equipment to be used, or directing a manner of per- 
formance of the contract not normally used by the 
Contractor, (2) an infringement resulting from addition to 
or change in supplies or components furnished or construc- 
tion work performed that was made subsequent to delivery 
or performance, or (3) a claimed infringement that is unrea- 
sonably settled without the consent of the Contractor, 

unless required by final decree of a court of competent 
jurisdiction. 

(End of clause) 
(R 7-104.5 1975 JUN) 

Alternate I (APR 1984). The following paragraph (c) is 
added to the clause: 

(c) This patent indemnification shall not apply to the 
following items: 

[Contracting Ojicei list andlor identify the items to be 
excludedftom this indemnity.] 

(R 7-104.5(a) 1 W  SEP) 
Alternate II (APR 1984). The following paragraph (c) is 

added to the clause: 
(c) This patent indemnification shall cover the following 

items: 

[List andlor identify the items to be included under this 
indemnity.] 

(R 7-104.5(a) 1964 SEP) 
Alternate 111 (APR 1991). The following paragraph is 

added to the clause: 
( ) As to subcontracts at any tier for communication ser- 

vice, this clause shall apply only to individual communica- 
tion service authorizations over $25,000 issued under this 
contract and covering those communications services and 
facilities (1) that are or have been sold or offered for sale 
by the Contractor to the public, (2) that can be provided 
over commercially available equipment, or (3) that involve 
relatively minor rnodZications. 

523274 Patent Indemnity--Construction Contracts. 
As prescribed at 27.203-5, insert the following clause: 

PATENT INDEMNlTY-CONSTRUCTION 
CONTRACTS (APR 1984) 

Except as otherwise provided, the Contractor agrees to 
indemnify the Government and its officers, agents, and 
employees against liability, including costs and expenses, for 
infringement upon any United States patent (except a patent 
issued upon an application that is now or may hereafter be 
withheld from issue pursuant to a Secrecy Order under 35 
U.S.C. 181) arising out of performing this contract or out of 
the use or disposal by or for the account of the Government 
of supplies furnished or work performed under this contract. 

(End of clause) 
(R 7-602.16 1964 JWl) 

Alternate I (APR 1984). Designate the fmt paragraph as 
paragraph (a) and add the following to the basic clause as 
paragraph 0): 

(b) This patent indemnification shall not apply to the 
following items: 

[Contracting Ojicer specifically identify the item to be 
excluded.] 

(R 7-602.16@) 1966 APR) 

(FAC 90-7) 52-121 
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NOTE: Exclusion from indemnity of specified, identi- 
fied patents, as distinguished from items, is the exclusive 
prerogative of the agency head or designee (see 27.203-6). 

52327-5 Waiver of Indemnity. 
As prescribed at 27.203-6, insert the following clause: 

WAIVER OF INDEMNITY (APR 1984) 
Any provision or clause of this contract to the contrary 

notwithstanding, the Government hereby authorizes and 
consents to the use and manufacture, solely in performing 
this contract, of any invention covered by the United States 
patents identified below and waives indemnification by the 
Contractor with respect to such patents: 

[Contracting Oficer identan the patents by number or by 
other means if more appropriate.] 

(End of clause) 
(AV 7-104.5(b) 1955 JAN) 

52.227-6 Royalty Information. 
As prescribed at 27.204-2, insert the following provi- 

sion: 
ROYALTY INFORMATION (APR 1984) 

(a) Cost or charges for royalties. When the response to 
this solicitation contains costs or charges for royalties total- 
ing more than $250, the following information shall be 
included in the response relating to each separate item of 
royalty or license fee: 

(1) Name and address of licensor. 
(2) Date of license agreement. 
(3) Patent numbers, patent application serial num- 

bers, or other basis on which the royalty is payable. 
(4) Brief description, including any part or model 

numbers of each contract item or component on which 
the royalty is payable. 

(5) Percentage or dollar rate of royalty per unit. 
(6) Unit price of contract item. 
(7) Number of units. 
(8) Total dollar amount of royalties. 

(b) Copies of current licenses. In addition, if specifical- 
ly requested by the Contracting Officer before execution of 
the contract, the offeror shall furnish a copy of the current 
license agreement and an identification of applicable 
claims of specific patents. 

(End of provision) 
(R 7-2003.42 1961 AUG) 

Alternate I (APR 1984). Substitute the following for 
the introductory portion of paragraph (a) of the basic 
clause: 

When the response to this solicitation covers charges 
for special construction or special assembly that contain 
costs or charges for royalties totaling more than $250, the 
following information shall be included in the response 
relating to each separate item of royalty or license fee: 

(R 7-1710.12) 

52327-7 Patents-Notice of Government Licensee. 
As prescribed at 27.204-3(c), insert the following provi- 

sion: 
PATENTS-NOTICE OF GOVERNMENT LICENSEE 

(APR 1984) 
The Government is obligated to pay a royalty applicable 

to the proposed acquisition because of a license agreement 
between the Government and the patent owner. The patent 
number is - [Contracting Officerfill in], and the royal- 
ty rate is - [Confracting Oficerfill in]. If the offeror is 
the owner of, or a licensee under, the patent, indicate 
below: 

17 Owner 
17 Licensee 

If an offeror does not indicate that it is the owner or a 
licensee of the patent, its offer will be evaluated by adding 
thereto an amount equal to the royalty. 

(End of provision) 
(R 7-2003.15 1974 APR) 

52327-8 Reserved. 

52327-9 Refund of Royalties. 
As prescribed at 27.206-2, insert the following clause: 

In solicitations and contracts with an incentive fee arrange- 
ment, change "price" to "target cost and target profit" 
wherever it appears: 

REFUND OF ROYALTIES (APR 1984) 
(a) The contract price includes certain amounts for roy- 

alties payable by the Contractor or subcontractors or both, 
which amounts have been reported to the Contracting 
Officer. 

(b) The term "royalties" as used in this clause refers to 
any costs or charges in the nature of royalties, license 
fees, patent or license amortization costs, or the like, for 
the use of or for rights in patents and patent applications 
in connection with performing this contract or any sub- 
contract hereunder. 

(c) The Contractor shall furnish to the Contracting 
Officer, before final payment under this contract, a state- 
ment of royalties paid or required to be paid in connection 
with performing this contract and subcontracts hereunder 
together with the reasons. 

(d) The Contractor will be compensated for royalties 
reported under paragraph (c) of this clause, only to the 
extent that such royalties were includd in the contract 
price and are determined by the Contracting Officer to be 
properly chargeable to the Government and allocable to the 
contract To the extent that any royalties that are included 
in the contract price are not in fact paid by the Contractor 
or are determined by the Contracting Officer not to be 
properly chargeable to the Government and allocable to the 
contract, the contract price shall be reduced. Repayment or 
credit to the Government shall be made as the Contracting 
Officer directs. 
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(e) If, at any time within 3 years after final payment 
under this contract, the Contractor for any reason is 
relieved in whole or in part from the payment of the roy- 
alties included in the final contract price as adjusted 
pursuant to paragraph (d) of this clause, the Contractor 
shall promptly notify the Contracting Officer of that fact 
and shall reimburse the Government in a corresponding 
amount. 

(f)  The substance of this clause, including this para- 
graph (f), shall be included in any subcontract in which 
theamount of royalties reported during negotiation of the 
subcontract exceeds $250. 

(End of clause) 
(V 7-104.8(b) 1968 FEB) 

52.227-10 Filing of Patent Applications-Classified 
Subject Matter. 
As prescribed at 27.207-2, insert the following clause: 

FILING OF PATENT APPLICATIONS- 
CLASSIFIED SUBJECT MATTER (APR 1984) 

(a) Before filing or causing to be filed a patent appli- 
cation in the United States disclosing any subject matter 
of this contract classified "Secret" or higher, the 
Contractor shall, citing the 30-day provision below, 
transmit the proposed application to the Contracting 
Officer. The Government shall determine whether, for 
reasons of national security, the application should be 
placed under an orderof secrecy, sealed in accordance 
with the provision of 35 U.S.C. 181-188, or the issuance 
of a patent otherwise delayed under pertinent United 
States statutes or regulations. The Contractor shall 
observe any instructions of the Contracting Officer 
regarding the manner of delivery of the patent applica- 

tion to the United States Patent Office, but 
the Contractor shall not be denied the right to file the 
application. If the Contracting Officer shall not have 
given any such instructions within 30 days from the date 
of mailing or other transmittal of the proposed applica- 
tion, the Contractor may file the application. 

(b) Before filing a patent application in the United 
States disclosing any subject matter of this contract clas- 
sified "Confidential," the Contractor shall furnish to the 
Contracting Officer a copy of the application for 
Government determination whether, for reasons of 
national security, the application should be placed under 
an order of secrecy or the issuance of a patent should be 
otherwise delayed under pertinent United States statutes 
or regulations. 

(c) Where the subject matter of this contract is classi- 
fied for reasons of security, the Contractor shall not file, 
or cause to be filed, in any country other than in the 
United States as provided in paragraphs (a) and (b) of 
this clause, an application or registration for a patent 
containing any of the subject matter of this contract with- 
out first obtaining written approval of the Contracting 
Officer. 

(d) When filing any patent application coming within 
the scope of this clause, the Contractor shall observe all 
applicable security regulations covering the transmission 
of classified subject matter and shall promptly furnish to 
the Contracting Officer the serial number, filing date, and 
name of the country of any such application. When trans- 
mitting the application to the United States Patent Office, 
the Contractor shall by separate letter identify by agency 
and number the contract or connacts that require security 
classification markings to be placed on the application. 
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(1) If the subcontract is awarded to a business unit 
which pursuant to FAR 30.201 is required to follow all 
CAS, the clause entitled "Cost Accounting Standards," 
set forth in FAR 52.230-3, shall be inserted in lieu of 
this clause; or 

(2) This requirement shall apply only to negotiated 
subcontracts in excess of $100,000 where the price 
negotiated is not based on- 

(i) Established catalog or market prices of com- 
mercial items sold in substantial quantities to the 
general public; or 

(ii) Price set by law or regulation; or 
(3) The requirement shall not apply to negotiated 

subcontracts otherwise exempt from the requirement to 
include a CAS clause as specified in FAR 30.201-1. 

(End of clause) 

52.230-6 Consistency in Cost Accounting Practices. 
As prescribed in 30.2014(d), insert the following clause: 

CONSISTENCY IN COST ACCOUNTING PRACTICES 
(SEP 1987) 

The Contractor agrees that it will consistently follow the 
cost accounting practices disclosed on Form No. CASB 
DS-1 in estimating, accumulating and reporting costs under 
this contract. In the event the Contractor fails to follow 
such practices, it agrees that the contract price shall be 
adjusted, together with payment of interest, if such failure 
results in increased cost paid by the U.S. Government. 
Interest shall be computed at the rate determined by the 
Secretary of the Treasury pursuant to Pub L. 92-41 (85 
Stat. 97) from the time payment by the Government was 
made to the time adjustment is effected. The Contractor 
agrees that the Disclosure Statement filed with the U.K. 
Ministry of Defence shall be available for inspection and 
use by authorized representatives of the United States 
Government. 

(End of clause) 

52331 Reserved. 

52.232-1 Payments. 
As prescribed in 32.11 1 (a)(l), insert the following 

clause, appropriately modified with respect to payment due 
date in accordance with agency regulations, in solicitations 
and contracts when a fixed-price supply contract, a fmed- I price service contract, or a contract for nonngulated com- 
munication services is contemplated: 

PAYMENTS (APR 1984) 
The Government shall pay the Contractor, upon the sub- 

mission of proper invoices or vouchers, the prices stipulat- 
ed in this contract for supplies delivered and accepted or 
services rendered and accepted, less any deductions provid- 
ed in this contract. Unless otherwise specified in this con- 
tract, payment shall be made on partial deliveries accepted 
by the Government if- 

(a) The amount due on the deliveries warrants it; or 
(b) The Contractor requests it and the amount due on the 

deliveries is at least $1,000 or 50 percent of the total con- 
tract price. 

(End of clause) 
(R 7-103.7 1958 JAN) 

(R 1-7.102-7) 

52.232-2 Payments under Fixed-Price Research and 
Development Contracts. 
As prescribed in 32.11 1 (a)(2), insert the following 

clause, as appropriately modified with respect to payment 
due dates in accordance with agency regulations, in solici- 
tations and contracts when a fixed-price research and 
development contract is contemplated: 
PAYMENTS UNDER FIXED-PRICE RESEARCH AND 

DEVELOPMENT CONTRACTS (APR 1984) 
The Government shall pay the Contractor, upon submis- 

sion of proper invoices or vouchers, the prices stipulated in 
this contract for work delivered or rendered and accepted, 
less any deductions provided in this contract. Unless other- 
wise specified, payment shall be made upon acceptance of 
any portion of the work delivered or rendered for which a 
price is separately stated in the contract. 

(End of clause) 
(R 7-302.2 1959 TUN) 

(R 1-7.302-2) 

52.232-3 Payments under Personal Services Contracts. 
As prescribed in 32.1 1 l(a)(3), insert the following 

clause, appropriately modZed with respect to payment due 
dates in accordance with agency regulations, in solicita- 
tions and contracts for personal services: 

PAYMENTS UNDER PERSONAL SERVICES 
CONTRACTS (APR 1984) 

The Government shall pay the Contractor for the ser- 
vices performed by the Contractor, as set forth in the 
Schedule of this contract, at the rates prescribed, upon 
the submission by the Contractor of proper invoices or 
time statements to the office or officer designated and at 
the time provided for in this contract. The Government 
shall also pay the Contractor (a) a per diem rate in lieu of 
subsistence for each day the Contractor is in a travel sta- 
tus away from home or regular place of employment in 

r accordance with Federal Travel Regulations (41 CFR 
101-7) as authorized in appropriate Travel Orders; and 
(b) any other transportation expenses if provided for in 
the Schedule. 

(End of clause) 
(R 7-503.2 1958 JAN) 

52.2324 Payments under Transportation Contracts and 
Transportation-Related Services Contracts. 
As prescribed in 32.11 1 (a)(4), insert the following 

clause, appropriately modifkl with respect to payment due 
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dates in accordance with agency regulations, in solicita- 
tions and contracts for transportation or transportation- 
related services: 

PAYMENTS UNDER TRANSPORTATION 
CONTRACTS AND TRANSPORTATION-RELATED 

SERVICES CONTRACTS (APR 1984) 
The Government shall pay the Contractor upon the sub- 

mission of properly certified invoices or vouchers, the 
amount due for services rendered and accepted, less deduc- 
tions, if any, as herein provided. 

(End of clause) 
(R 7-103.7 1958 JAN) 

(Rl-7.703-5) 

52.232-5 Payments under Fixed-Price Construction 
Contracts. 
As prescribed in 32.11 1 (a)@), insert the following 

clause: 
PAYMENTS UNDER FIXED-PRICE CONSTRUCTION 

CONTRACTS (APR 1989) 
(a) The Government shall pay the Contractor the con- 

tract price as provided in this contract. 
(b) The Government shall make progress payments 

monthly as the work proceeds, or at more frequent intervals 
as determined by the Contracting Officer, on estimates of 
work accomplished which meets the standards of quality 
established under the contract, as approved by the 
Contracting Officer. The Contractor shall furnish a break- 
down of the total contract price showing the amount 
included therein for each principal category of the work, 
which shall substantiate the payment amount requested in 
order to provide a basis for determining progress payments, 
in such detail as requested by the Contracting Officer. In 
the preparation of estimates the Contracting Officer may 
authorize material delivered on the site and preparatory 
work done to be taken into consideration. Material deliv- 
ered to the Contractor at locations other than the site may 
also be taken into consideration if- 

(1) Consideration is specifically authorized by this 
contract; and 

(2) The Contractor furnishes satisfactory evidence 
that it has acquired title to such material and that the 
material will be used to perform this contract. 
(c) Along with each request for progress payments, the 

Contractor shall furnish the following certification, or pay- 
ment shall not be made: 

I hereby ,certify, to the best of my knowledge and 
belief, that- 

(1) The amounts requested are only for performance 
in accordance with the specifications, terms, and condi- 
tions of the contract; 

(2) Payments to subcontractors and suppliers have 
been made from previous payments received under the 
contract, and timely payments will be made from the 
proceeds of the payment covered by this certification, in 

accordance with subcontract agreements and the 
requirements of chapter 39 of Title 31, United States 
Code; and 

(3) This request for progress payments does not include 
any amounts which the prime contractor intends to with- 
hold or retain from a subcontractor or supplier in accor- 
dance with the terms and conditions of the subcontract. 

(Name) 

(Title) 

(d) If the Contractor, after making a certified request for 
progress payments, discovers that a portion or all of such 
request constitutes a payment for performance by the 
Contractor that fails to conform to the specifications, terms, 
and conditions of this contract (hereinafter referred to as 
the "unearned amount"), the Contractor shall- 

(1) Notify the Contracting Officer of such perfor- 
mance deficiency; and 

(2) Be obligated to pay the Government an amount 
(computed by the Contracting Officer in the manner 
provided in 31 U.S.C 3903(c)(l)) equal to interest on 
the unearned amount from the date of receipt of the 
unearned amount until- 

(i) The date the Contractor notifies the 
Contracting Officer that the performance deficiency 
has been corrected, or 

(ii) The date the Contractor reduces the amount of 
any subsequent certified request for progress pay- 
ments by an amount equal to the unearned amount. 

(e) If the Contracting Officer finds that satisfactory 
progress was achieved during any period for which a 
progress payment is to be made, the Contracting Officer 
shall authorize payment to be made in full. However, if sat- 
isfactory progress has not been made, the Contracting 
Officer may retain a maximum of 10 percent of the amount 
of the payment until satisfactory progress is achieved. 
When the work is substantially complete, the Contracting 
Officer may retain from previously withheld funds and 
future progress payments that amount the Contracting 
Officer considers adequate for protection of the 
Government and shall release to the Contractor all the 
remaining withheld funds. Also, on completion and accep- 
tance of each separate building, public work, or other divi- 
sion of the contract, for which the price is stated separately 
in the contract, payment shall be made for the completed 
work without retention of a percentage. 

(f) All material and work covered by progress payments 
ma& shall, at the time of payment, become the sole prop- 
erty of the Government, but this shall not be construed 
as- 

(1) Relieving the Contractor from the sole responsi- 
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52.236-21 Specifications and Drawings for 
Construction. 
As prescribed in 36.521, insert the following clause in 

solicitations and contracts when a fixed-price construction 
contract or a fixed-price dismantling, demolition, or removal 
of improvements contract is contemplated and the contract 
amount is expected to exceed the small purchase limitation. 
The contracting officer may insert the clause in solicitations 
and contracts when a fixed-price construction or a fixed- 
price contract for dismantling, demolition or removal of 
improvements is contemplated and the contract amount is 
expected to be within the mall purchase limitation. 

SPECIFICATIONS AND DRAWINGS FOR 
CONSTRUCTION (APR 1984) 

(a) The Contractor shall keep on the work site a copy of 
the drawings and specifications and shall at all times give 
the Contracting Officer access thereto. Anything mentioned 
in the specifications and not shown on the drawings, or 
shown on the drawings and not mentioned in the specifica- 
tions, shall be of like effect as if shown or mentioned in 
both. In case of difference between drawings and specifica- 
tions, the specifications shall govern. In case of discrepan- 
cy in the figures, in the drawings, or in the specifications, 
the matter shall be promptly submitted to the Contracting 
Officer, who shall promptly make a determination in writ- 
ing. Any adjustment by the Contractor without such a 
determination shall be at its own risk and expense. The 
Contracting Officer shall furnish from time to time such 
detailed drawings and other information as considered nec- 
essary, unless otherwise provided. 

(b) Wherever in the specifications or upon the drawings 
the words "directed", "required", "ordered", "designated", 
"prescribed", or words of like import are used, it shall be 
understood that the "direction", "requirement", "order7', 
"designation", or "prescription", of the Contracting Officer 
is intended and similarly the words "approved", "accept- 
able", "satisfactory", or words of like import shall mean 
"approved by," or "acceptable to", or "satisfactory to" the 
Contracting Officer, unless otherwise expressly stated. 

(c) Where "as shown," as indicated", "as detailed", or 
words of similar import are used, it shall be understood that 
the reference is made to the drawings accompanying this 
contract unless stated otherwise. The word "provided" as 
used herein shall be understood to mean "provide complete 
in place," that is "furnished and installed". 

(d) Shop drawings means drawings, submitted to the 
Government by the Contractor, subcontractor, or any lower 
tier subcontractor pursuant to a construction contract, 
showing in detail (1) the proposed fabrication and assem- 
bly of structural elements, and (2) the installation (i.e., fit, 
and attachment details) of materials or equipment. It 
includes drawings, diagrams, layouts, schematics, descrip- 
tive literature, illustrations, schedules, performance and test 
data, and similar materials furnished by the contractor to 
explain in detail specific portions of the work required by 

the contract. The Government may duplicate, use, and dis- 
close in any manner and for any purpose shop drawings 
delivered under this contract. 

(e) If this contract requires shop drawings, the 
Contractor shall coordinate all such drawings, and review 
them for accuracy, completeness, and compliance with con- 
tract requirements and shall indicate its approval thereon as 
evidence of such coordination and review. Shop drawings 
submitted to the Contracting Officer without evidence of 
the Contractor's approval may be returned for resubmis- 
sion. The Contracting Officer will indicate an approval or 
disapproval of the shop drawings and if not approved as 
submitted shall indicate the Government's reasons therefor. 
Any work done before such approval shall be at the 
Contractor's risk. Approval by the Contracting Officer 
shall not relieve the Contractor from responsibility for any 
errors or omissions in such drawings, nor from responsibil- 
ity for complying with the requirements of this contract, 
except with respect to variations described and approved in 
accordance with (f) below. 

(f) If shop drawings show variations from the contract 
requirements, the Contractor shall describe such variations 
in writing, separate from the drawings, at the time of sub- 
mission. If the contracting Officer approves any such vari- 
ation, the Contracting Officer shall issue an appropriate 
contract modification, except that, if the variation is minor 
or does not involve a change in price or in time of perfor- 
mance, a modification need not be issued. 

(g) The Contractor shall submit to the Contracting Officer 
for approval four copies (unless otherwise indicated) of all 
shop drawings as called for under the various headings of 
these specifications. Three sets (unless otherwise indicated) 
of all shop drawings, will be retained by the Contracting 
Officer and one set will be returned to the Contractor. 

(h) This clause shall be included in all subcontracts at 
any tier. 

(End of clause) 
(7-602.2 JUNE 1%4 and 1-7.602-2) 

(7-602.41 JAN 1965) 
(7-602.47 APR 1%6) 

(7-602.54 OCT 1976 and 1-7.602-36) 
Alternute I (APR 1984). When record shop drawings are 

required and reproducible shop drawings are needed, add the 
following sentences to paragraph (g) of the basic clause: 

Upon completing the work under this contract, the 
Contractor shall furnish a complete set of all shop drawings 
as finally approved. These drawings shall show all changes 
and revisions made up to the time the equipment is com- 
pleted and accepted. 

(7-602.54@)(1) OCT 1976) 
Alternate 11 (APR 1984). When record shop drawings 

are required and reproducible shop drawings are not need- 
ed, the following sentences shall be added to paragraph (g) 
of the basic clause: 
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Upon completing the work under this contract, the 

Contractor shall furnish [Contracting Oficer com- 
plete by inserting desired amowrt] sets of prints of all shop 
drawings as finally approved. These drawings shall show 
changes and revisions made up to the time the equipment is 
completed and accepted 

(7-602.54@)(2) 1976 OCT) 

52.236-22 Design Within Funding Limitations. 
As prescribed in 36.609-l(c), insert the following 

clause: 
DESIGN WITHIN FUNDING LIMITATIONS 

(APR 1984) 
(a) The Contractor shall accomplish the design ser- 

vices required under this contract so as to permit the 
award of a contract, using standard Federal Acquisition 
Regulation procedures for the construction of the facili- 
ties designed at a price that does not exceed the estimat- 
ed construction contract price as set forth in paragraph 
(c) below. When bids or proposals for the construction 
contract are received that exceed the estimated price, the 
contractor shall perform such redesign and other services 
as are necessary to permit contract award within the 
funding limitation. These additional services shall be 
performed at no increase in the price of this contract. 
However, the Contractor shall not be required to perform 
such additional services at no cost to the Government if 
the unfavorable bids or proposals are the result of condi- 
tions beyond its reasonable control. 

(b) The Contractor will promptly advise the 
Contracting Officer if it finds that the project being 
designed will exceed or is likely to exceed the funding 
limitations and it is unable to design a usable facility 
within these limitations. Upon receipt of such informa- 
tion, the Contracting Officer will review the Contractor's 
revised estimate of construction cost. The Government 
may, if it determines that the estimated construction con- 
tract price set forth in this contract is so low that award of 
a construction contract not in excess of such estimate is 
improbable, authorize a change in scope or materials as 
required to reduce the estimated construction cost to an 
amount within the estimated construction contract price 
set forth in paragraph (c) below, or the Government may 
adjust such estimated construction contract price. When 
bids or proposals are not solicited or are unreasonably 
delayed, the Government shall prepare an estimate of 
constructing the design submitted and such estimate shall 
be used in lieu of bids or proposals to determine compli- 
ance with the funding limitation. 

(c) The estimated construction contract price for the 
project described in this contract is $ . 

(End of clause) 
(R 7-608.3(a) and (b) 1971 APR) 
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52.236-23 Responsibility of the Architect-Engineer 
Contractor. 
As prescribed in 36.609-2(b), insert the following 

clause: 
RESPONSIBILITY OF THE ARCHITECT-ENGINEER 

CONTRACTOR (APR 1984) 
(a) The Contractor shall be responsible for the profes- 

sional quality, technical accuracy, and the coordination of 
all designs, drawings, specifications, and other services fur- 
nished by the Contractor under this contract. The 
Contractor shall, without additional compensation, correct 
or revise any mrs or deficiencies in its designs, drawings, 
specifications, and other services. 

(b) Neither the Government's review, approval or 
acceptance of, nor payment for, the services required 
under this contract shall be construed to operate as a 
waiver of any rights under this contract or of any cause of 
action arising out of the performance of this contract, and 
the Contractor shall be and remain liable to the 
Government in accordance with applicable law for all 
damages to the Government caused by the Contractor's 
negligent performance of any of the services furnished 
under this contract. 

(c) The rights and remedies of the Government provided 
for under this contract are in addition to any other rights 
and remedies provided by law. 

(d) If the Contractor is comprised of more than one legal 
entity, each such entity shall be jointly and severally liable 
hereunder. 

(End of clause) 
(R 7-607.2 1972 APR) 
(V 7-607.20 1972 APR) 

52.236-24 Work Oversight in Architect-Engineer 
Contracts. 
As prescribed in 36.609-3, insert the following clause: 
WORK OVERSIGHT IN ARCHITECT-ENGINEER 

CONTRACTS (APR 1984) 
The extent and character of the work to be done by the 

Contractor shall be subject to the general oversight, super- 
vision, direction, control, and approval of the Contracting 
Officer. 

(End of clause) 
(R 7-607.15 1%5 JAN) 

52.236-25 Requirements for Registration of Designers. 
As prescribed in 36.609-4, insert the following 

clause in fixed-price architect-engineer contracts, except 
that it may be omitted when the design is to be per- 
formed (a) outside the United States, its possessions, and 
Puerto Rico or (b) in a State or possession that does not 
have registration requirements for the particular field 
involved. 
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52.245-19 Government Property Furnished "As Is." 
As prescribed in 45.308-2, insert the following clause: 

GOVERNMENT PROPERTY FURNISHED 
"AS ISn (APR 1984) 

(a) The Government makes no warranty whatsoever 
with respect to Government property furnished "as is," 
except that the property is in the same condition when 
placed at the f.0.b. point specified in the solicitation as 
when inspected by the Contractor pursuant to the solicita- 
tion or, if not inspected by the Contractor, as when last 
available for inspection under the solicitation. 

(b) The Contractor may repair any property made avail- 
able on an "as isn basis. Such repair will be at the 
Contractor's expense except as otherwise provided in this 
clause. Such property may be modified at the Contractor's 
expense, but only with the written permission of the 
Contracting Officer. Any repair or modification of property 
furnished "as is" shall not affect the title of the 
Government. 

(c) If there is any change in the condition of 
Government property furnished "as is" from the time 
inspected or last available for inspection under the solicita- 
tion to the time placed on board at the location specified in 
the solicitation, and such change will adversely affect the 
Contractor, the Contractor shall, upon receipt of the proper- 
ty, notify the Contracting Officer detailing the facts and, as 
directed by the Contracting Officer, either (1) return such 
property at the Government's expense or otherwise dispose 
of the property or (2) effect repairs to return the property to 
its condition when inspected under the solicitation or, if not 
inspected, last available for inspection under the solicita- 
tion. After completing the directed action and upon written 
request of the Contractor, the Contracting Officer shall 
equitably adjust any contractual provisions affected by the 
return, disposition, or repair in accordance with the proce- 
dures provided for in the Changes clause of this contract. 
The foregoing provisions for adjustment are the exclusive 
remedy available to the Contractor, and the Government 
shall not be otherwise liable for any delivery of 
Government property furnished "as is" in a condition other 
than that in which it was originally offered. 

(d) Except as otherwise provided in this clause, 
Government property furnished "as is" shall be governed 
by the Government Property clause of this contract. 

(End of clause) 
(AV 7-104.24(e) 1965 APR) 

52.246-1 Contractor Inspection Requirements. 
As prescribed in 46.301, insert the following clause in 

solicitations and contracts for supplies or services when the 
contract amount is expected to be within the small pur- 
chase limitation and (a) inclusion of the clause is necessary 
to ensure an explicit understanding of the contractor's 
inspection responsibilities, or (b) inclusion of the clause is 
required under agency procedures. The clause shall not be 

used if the contracting officer has made the determination 
specified in 46.202-I@). 

CONTRACTOR INSPECTION REQUIREMENTS 
(APR 1984) 

The Contractor is responsible for performing or having 
performed all inspections and tests necessary to substanti- 
ate that the supplies or services furnished under this con- 
tract conform to contract requirements, including any 
applicable technical requirements for specified manufactur- 
ers' parts. This clause takes precedence over any 
Government inspection and testing required in the con- 
tract's specifications, except for specialized inspections or 
tests specified to be performed solely by the Government. 

(End of clause) 
(R 7-103.24 1968 SEP) 

52.246-2 Inspection of Supplies-Fixed-Price. 
As prescribed in 46.302, insert the following clause: 

INSPECTION OF SUPPLIES-FIXED-PRICE 
(JUI, 1985) 

(a) Definition. "Supplies," as used in this clause, 
includes but is not limited to raw materials, components, 
intermediate assemblies, end products, and lots of supplies. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government covering 
supplies under this contract and shall tender to the 
Government for acceptance only supplies that have been 
inspected in accordance with the inspection system and 
have been found by the Contractor to be in conformity with 
contract requirements. As part of the system, the 
Contractor shall prepare records evidencing all inspections 
made under the system and the outcome. These records 
shall be kept complete and made available to the 
Government during contract performance and for as long 
afterwards as the contract requires. The Government may 
perform reviews and evaluations as reasonably necessary 
to ascertain compliance with this paragraph. These reviews 
and evaluations shall be conducted in a manner that will 
not unduly delay the contract work. The right of review, 
whether exercised or not, does not relieve the Contractor of 
the obligations under the contract. 

(c) The Government has the right to inspect and test all 
supplies called for by the contract, to the extent practicable, 
at all places and times, including the period of manufac- 
ture, and in any event before acceptance. The Government 
shall perform inspections and tests in a manner that will not 
unduly delay the work. The Government assumes no con- 
tractual obligation to perform any inspection and test for 
the benefit of the Contractor unless specifically set forth 
elsewhere in this contract. 

(d) If the Government performs inspection or test on the 
premises of the Contractor or a subcontractor, the 
Contractor shall furnish, and shall require subcontractors to 
furnish, without additional charge, all reasonable facilities 
and assistance for the safe and convenient performance of 
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FEDERAL ACQUISITION REGULATION (FAR) 
these duties. Except as otherwise provided in the contract, 
the Government shall bear the expense of Government 
inspections or tests made at other than the Contractor's or 
subcontractor's premises; provided, that in case of rejec- 
tion, the Government shall not be liable for any reduction 
in the value of inspection or test samples. 

(eX1) When supplies are not ready at the time specified 
by the Contractor for inspection or test, the Contracting 
Officer may charge to the Contractor the additional cost of 
inspection or test. 

(2) The Contracting Officer may also charge the 
Contractor for any additional cost of inspection or test 
when prior rejection makes reinspection or retest neces- 
sary- 
(f) The Government has the right either to reject or to 

require correction of nonconforming supplies. Supplies are 
nonconforming when they are defective in material or 
workmanship or are otherwise not in conformity with con- 
tract requirements. The Government may reject noncon- 
forming supplies with or without disposition instructions. 

(g) The Contractor shall remove supplies rejected or 
required to be corrected. However, the Contracting Officer 
may require or permit correction in placeqromptly after 
notice, by and at the expense of the Contractor. The 
Contractor shall not tender for acceptance corrected or 
rejected supplies without disclosing the former rejection or 
requirement for correction, and, when required, shall dis- 
close the corrective action taken. 

(h) If the Contractor fails to promptly remove, replace, 
or correct rejected supplies that are required to be removed 
or to be replaced or corrected, the Government may either 
(1) by contract or otherwise, remove, replace, or correct the 
supplies and charge the ccst to the Contractor or (2) termi- 
nate the contract for default. Unless the Contractor corrects 
or replaces the supplies within the delivery schedule, the 
Contracting Officer may require their delivery and make an 
equitable price reduction. Failure to agree to a price reduc- 
tion shall be a dispute. 

(i)(l) If this contract provides for the performance of 
Government quality assurance at source, and if requested 
by the Government, the Contractor shall furnish advance 
notification of the time (i) when Contractor inspection or 
tests will be performed in accordance with the terms and 
conditions of the contract and (ii) when the supplies will be 
ready for Government inspection. 

I (2) The Government's request shall specify the period 
and method of the advance notification and the 
Government representative to whom it shall be fur- 
nished. Requests shall not require more than 2 workdays 
of advance notification if the Government representative 
is in residence in the Contractor's plant, nor more than 7 
workdays in other instances. 
(j) The Government shall accept or reject supplies as 

promptly as practicable after delivery, unless otherwise 
provided in the contract. Government failure to inspect and 
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accept or reject the supplies shall not relieve the Contractor 
from responsibility, nor impose liability on the 
Government, for nonconforming supplies. 

(k) Inspections and tests by the Government do not 
relieve the Contractor of responsibility for defects or other 
failures to meet contract requirements discovered before 
acceptance. Acceptance shall be conclusive, except for 
latent defects, fraud, gross mistakes amounting to fraud, or 
as otherwise provided in the contract. 

(1) If acceptance is not conclusive for any of the reasons 
in paragraph (k) hereof, the Government, in addition to any 
other rights and remedies provided by law, or under other 
provisions of this contract, shall have the right to require 
the Contractor (1) at no increase in contract price, to cor- 
rect or replace the defective or nonconforming supplies at 
the original point of delivery or at the Contractor's plant at 
the Contracting Officer's election, and in accordance with a 
reasonable delivery schedule as may be agreed upon 
between the Contractor and the Contracting Officer, pro- 
vided, that the Contracting Officer may require a reduction 
in contract price if the Contractor fails to meet such deliv- 
ery schedule, or (2) within a reasonable time after receipt 
by the Contractor of notice of defects or nonconformance, 
to repay such portion of the contract as is equitable under 
the circumstances if the Contracting Officer elects not to 
require correction or replacement. When supplies are 
returned to the Contractor, the Contractor shall bear the 
transportation cost from the original point of delivery to the 
Contractor's plant and return to the original point when that 
point is not the Contractor's plant. If the Contractor fails to 
perform or act as required in (1) or (2) above and does not 
cure such failure within a period of 10 days (or such longer 
period as the Contracting Officer may authorize in writing) 
after receipt of notice from the Contracting Officer specify- 
ing such failure, the Government shall have the right by 
contract or otherwise to replace or correct such supplies 
and charge to the Contractor the cost occasioned the 
Government thereby. 

(End of clause) 
A l t e r ~ t e  I (JUL 1985). If a fmed-price incentive con- 

tract is contemplated, substitute paragraphs (g), 0, and 0) 
below for paragraphs (g), (h), and (1) of the basic clause. 

(g) The Contractor shall remove supplies rejected or 
required to be corrected. However, the Contracting Officer 
may require or permit correction in place, promptly after 
notice. The Contractor shall not tender for acceptance cor- 
rected or rejected supplies without disclosing the former 
rejection or requirement for correction, and when required 
shall disclose the corrective action taken. Cost of removal, 
replacement, or correction shall be considered a cost 
incurred, or to be incurred, in the total final negotiated cost 
fmed under the incentive price revision clause. However, 
replacements or corrections by the Contractor after the 
establishment of the total final price shall be at no increase 
in the total final price. 
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FAC 90-7 SEPTEMBER 23,1991 

PART 52FORMS 53.303-~~-254 

(The requirements of the Do0 lnd~st r ia l  Security Manual apply 
to all security aspects of this effort) 

DEPARTMENT OF DEFENSE 
CONTRACT SECURITY CLASSIFICATION SPECIFICATION 

b. LEVEL OF SAFEGUARDING REQUIRED I 
1. CLEARANCE AND SAFEGUARDING 
a. FAClLrrY U R 4 N C E  REQUIRED 

1 Classified material received or generated under ( m e d i n g  Contract Number) k transferred t o  this folloN-on contract. I 

I 

5. IS THIS A FINAL DD FORM 2541 YES NO. If Yes, complete the following: I 

2, THIS SPECIFICATION IS FOR: fx and complete n applicable) 

a. PRIME CONTRACT NUMBER 

b. SUBCONTRACT NUMBER 

3. THIS SPECIFICATION IS: P and complete .s a p p ( l 0 ~ e )  

c. SOLICITATION OR OTHER NUMBER 

In response t o  the contractor's request dated , retention of the identified classified material is authorized for the period o f  

6. CONTRACTOR (Include Commercial and Government Entity (CAGE) Code) 

Due Date (YYMMDD) 

4. IS THIS A FOLLOW-ON CONTRACT? I 

a. NAME, ADDRESS, AND ZIP CODE 

1 1 
7. SUBCONTRACTOR 

1 I I 

9. GENERAL IDENTIFICATION OF THlS PROCUREMENT 

Date WYMMDD) 

Date (YYMMDD) 

Date (YYMMDD) 

a. ORIGINAL (Complete date m aN cares) 

YES NO. 11 yes, comc4ete the following: 

a. NAME, ADDRESS, AND ZIP CODE 

8. ACTUAL PERFORMANCE 

k. OTHER ( S w ' f y )  

DD Form 254, DEC 90 Previous editions are obsolete. 

b. REVISED (Supersedes 
al l  pfeviarr S p S )  

b. CAGE CODE 

a. LOUTION 

No. 

c. COGNIZANT SECURITY OFFICE (Name. Address, and Zip Code) 

b. CAGE COO€ 

c. FINAL (Complete I tem 5 i n  a l l  cases) 

c COGNIUNT SECURm OFFICE (Name, Add-, and Zip Code) 

b. CAGE CODE c. COGNIZANT SECURITY OFFICE (Name, Address, and Zip Code) 
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53.303-DD-254 FEDERAL ACQUISITION REGULATION (FAR) 

12. PUBLIC RELEASE. ~ n y  lnformtlon ( M e d  or mdassM4 pertaining t o  thb c- shall not bc mk& for publk dkaemitutlon except a prodded by the Industrial 
Manual or u n k u  n hi been a p p r w d  for W k  release by .ppropdate U.S. GOmnmentauthorlty. Proposed ptblk rakaes shall be wbmttted for .pproval prior to release tzbW 0 Through 6-1: 

to the Directorate for Freedom of Infofmation and Security Review, Office of the Assistant Secretary of Oefenw (Public Affairs). for rewkw. 
In the caw of non-DoD U r n  Agencies, requests for divlorureshail bewbmlned to that agency. 

13. SECURITY GUIDANCE. Thesecurity classificatlonguldance needed for thisdwified dforf isidentified b low. if any dlfflcuity hencountered In applying thlsguldanceor if any other 
contributing factor indicates a need for changes in thisguidance. the c o n t r a m  to challenge theguidanceor the clsulficstlon 
assigned t o  any Information or material furnished or generated under this contract; and to submit any querti0mfOr lnter&wetation of thb guidance t o  theofficial identified klw. Pending final 
decision, the information involved shall k handled and protected at the highest level of classification assigned or recommended. (FIN in aapproprlate forthe clraifiedeffoort. An& or 
forward underwpante mspondence, any documentslguldeslertncLI referenced herein. Add additional jmges n needed to w i d e  compkte guidance,) 

14. ADDITIONAL SECURITY REQUIREMENTS. Requirements, in addition to ISM requirements, are established for thiscontra=# Y e .  identiQ the 
w r t h n t  amtrsaual clauses In the contrea document &elf, or w i d e  an amrwriate statement which identifies the additional requiremenk Provide 
a copy of  the requirements to the cognizant xcurityoffice. Me ltem 13 i f  additional space is needed.) 

15. INSPECTIONS. Elements of this contract are outside the inspection rerpomibiiity of the cognizant security office. (If Ya.erpbinandidentify-fic u Yes aren or elemenk carved out and the activity responsible for inspections. Use ltem 13 i f  additional space is needed.) 

16. CERTIFICATION AND SIGNATURE. Security requirements stated herein are complete and adequate for safeguarding the classified 
information to be released or generated under this classified effort. All questions shall be referred to the official named below. 

a. TYPED NAME OF CERTIFYING OFFICIAL b. TITLE c. TELEPHONE (Include Area Code) 

d. ADDRESS (Indude t ip  Code) 

e. SIGNATURE 

DO Form 254 Reverse, DEC 90 
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17. REQUIRED DISTRIBUTION 
7 

- 
- 

- 
- 

a. CONTRACTOR 

b. SUBCONTPACIOR 

C. COGNIZ4NT SECURITY OFFICE FOR PPJME AND SUBCONTPACTOR 

d. US. ACTlVm RESPONSIBLE FOR OVERSEAS SECURIN ADMINISTPATION 

e. ADMINISTRATNE CONTRACTING OFFICER 

f. OTHERS AS NECESSARY 



FAR/FIRMR ON CD-ROM AVAILABLE THROUGH THE 
SUPERINTENDENT OF DOCUMENTS 

The t e x t s  o f  t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) and  t h e  
F e d e r a l  I n f o r m a t i o n  Resources  Management R e g u l a t i o n  (FIRMR) are 
a v a i l a b l e  on a n  e l e c t r o n i c  medium--Compact Disc-Read Only Memory 
(CD-ROM). These t e x t s  w i l l  b e  upda ted  q u a r t e r l y .  The d i s c  i s  
a v a i l a b l e  f o r  p u r c h a s e  from t h e  S u p e r i n t e n d e n t  o f  Documents on a n  
a n n u a l  s u b s c r i p t i o n  basis f o r  $106. 

How to Order: To o r d e r  FAR/FIRMR on CD-ROM, r e f e r e n c e  " L i s t  I D  
GSAFFv a n d  s e n d  prepayment t o :  

S u p e r i n t e n d e n t  o f  Documents 
Department 36-JR 
Washington, DC 20402-9325 

To o r d e r  w i t h  VISA o r  Master Card, t e l e p h o n e  (202)  783-3238. 

For Further Information: 
F o r  t h e  FAR: M r .  G .  Doyle Dodge, O f f i c e  o f  F e d e r a l  A c q u i s i t i o n  
P o l i c y ,  GSA, 1 8 t h  & F  S t r e e t s ,  NW, Room 4037, Washington, DC, 
20405, t e l e p h o n e  (202)  501-2801 o r  FTS 8-241-2801. 

For: M r .  Donald C h i a r e l l a ,  IRMS R e g u l a t i o n s  Branch, 
GSA, 1 8 t h  & F  S t r e e t s ,  NW, Room 3224, Washington, DC, 20405, 
t e l e p h o n e  (202)  501-3194 o r  FTS 8-241-3194. 

System Requirements: The f o l l o w i n g  minimum c o n f i g u r a t i o n  i s  
needed t o  u s e  t h i s  CD-ROM disc: 

1. An IBM PC/XT/AT o r  compa t ib l e  w i t h  256KB RAM. 
2 .  MS-DOS v e r s i o n  3 . 1  o r  l a t e r .  
3.  CD-ROM d r i v e  w i t h  MS-DOS e x t e n s i o n s  c a p a b l e  o f  r e a d i n g  

IS0  9660 f o r m a t .  

Benefits of CD-ROM: The CD-ROM c o n t a i n s  b u i l t - i n  i n d e x i n g  and  
r e t r i e v a l  programs t h a t  e n a b l e  u s e r s  t o  l o c a t e  i n f o r m a t i o n  e a s i l y  
and  q u i c k l y .  If desired, s m a l l  o r  l a r g e  s e c t i o n s  of i n f o r m a t i o n  
can  be t r a n s f e r r e d  t o  a computer d i s c ;  however, t h e  i n d e x i n g  and  
r e t r i e v a l  program canno t  b e  t r a n s f e r r e d .  

Each new q u a r t e r l y  d i s c  w i l l  i n c o r p o r a t e  t h e  l a t e s t  changes  
r e f l e c t e d  i n  t h e  FIRMR T r a n s m i t t a l  C i r c u l a r s  and F e d e r a l  
A c q u i s i t i o n  C i r c u l a r s .  Also,  o t h e r  i n f o r m a t i o n  r e s o u r c e s  
management and  a c q u i s i t i o n  r e g u l a t i o n  p u b l i c a t i o n s  w i l l  b e  
i n c l u d e d  on f u t u r e  discs. For  example, t h e  second e d i t i o n  o f  t h e  
CD-ROM h a s  f i v e  new p u b l i c a t i o n s ,  i n c l u d i n g  t h e  F e d e r a l  ADP a n d  
Telecommunicat ions S t a n d a r d s  Index  and  two IRM A c q u i s i t i o n  Guides 
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